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Current Topics. 
The Law Society: Council’s Repori. 


THE annual report of the Council of The Law Society deals 


with a number of matters of importance to the profession. 
Extended reference to the report is made on pp. 532 to 535 
in the present issue, and it will therefore only be necessary 
here to point to some of the chief subjects with which it is 
concerned. Mention is made of evidence tendered on behalf 
of the Society to the committee appointed by the Home 
Secretary last autumn to inquire into the exercise of summary 
jurisdiction in the Metropolitan Police Court district, where 
it was suggested that more cases in London could be heard by 
lay magistrates, that some advantages might well accrue from 
such magistrates sitting in the same buildings and using the 
same staffs as the Metropolitan stipendiary magistrates, 
that it would be desirable for solicitors to be appointed to the 


of which are largely shared by members and non-members 


| alike—is needed for this proportion to be still further increased. 


The general meeting of the members of The Law Society will 
be held on 9th July. The Provincial meeting, which will 
take place this year at Exeter, opens on Monday, 
27th September. 


The Lord Mayor in Paris. 

AmoneG the multifarious duties periodically falling to the 
Lord Mayor of the City of London is that of visiting other 
countries for the purpose of taking part in some special 
ceremony, and at the same time to enact the role of an 
unofficial ambassador of goodwill. Last week the Lord Mayor 
travelled to Paris for the purpose of formally opening the 
British pavilion at the exhibition, and while there he also took 
part in various other functions which he attended in his official 


| robes to the intense delight of the Parisians, who, notwith- 


standing their democratic notions, 


office of clerk in the Metropolitan police courts, and that a | 


compulsory superannuation scheme for all such clerks in the 
Metropolis should be agreed upon. The Solicitors’ Practice 
Rules, 


the sharing of costs with unqualified persons and the associa- 


tion of solicitors with so-called legal aid societies, have, it is | 


stated, already had a marked effect, r. 2 in particular having 


1936, which discourage touting and undercutting, | 
| the other nations and the desire to learn more regarding them, 


love pageantry just as 
other people do. Such interchanges of visits between 
representatives of municipalities of different countries may 
not possess any direct political influence, but at least they 
evoke an intelligent interest in the corporate institutions of 


and so bring about a better understanding. As we all know, 


| the Lord Mayor of the City of London holds a unique position 


been used to resist pressure from speculative builders and | 


others who in the past have tended to avail themselves of 
unduly low remuneration to their solicitors “ as a bargaining 
counter with competitors for their wares.” The report also 
deals with the problems associated with the establishment of 
a system for taking official shorthand notes in the Supreme 
Court of Judicature, with the extent to which a practitioner 
incurs personal liability when giving an undertaking on behalf 
of a client, and with divorce court arrears. The last two 
subjects were duly alluded to in these columns. The report 
records a gratifying increase in membership, the present total 


of 10,908 being the highest in the history of the Society and | 


representing some two-thirds of the total number of practising 
solicitors. It may be suggested with confidence that only | 
reflection on the valuable work performed by the Society for 
the solicitors’ branch of the legal profession—the benefits 


| 


not only in our own country but likewise abroad, where the 
popular imagination envisages him almost as immediately 
coming after the Sovereign himself. His office is venerable 
in age, going back to the very earliest years of our nation’s 
annals, and with a prestige thus accentuated it is not 
surprising that he is regarded as wielding an immense 
influence. It is worth recalling, too, that although he is not, 
as such, a Privy Councillor, he is entitled to the prefix “* Right 
Honourable,’ ’ and to be summoned to the meeting at which 
a new Sovereign is proclaimed. Alongside those high duties 
are those others which in a legal journal cannot be forgotten, 
namely, those in connection with the judicial work of the City 
—at the Mansion House, the Guildhall, and at the Central 
Criminal Court. Notwithstanding the pomp and circumstance 
which surround him, or, perhaps we should say, because of 
these, the Lord Mayor has to lead a strenuous official life. 
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Third Party Risks. 

GIvina judgment in a recent case to which reference was 
made in Wednesday’s Times, Swirt, J., made an important 
statement in regard to the extent of the statutory obligation 
of motor owners and drivers to insure against third party 
risks. The case was one in which a widow suing on behalf 
of herself and four infant children was awarded £1,500 damages 
under the Fatal Accidents Act against a lorry driver in respect 
of the death of her husband, who was killed when being carried 
as a passenger on the lorry as the result of a road accident due, 
as it was held, to the driver’s negligence. The latter had been 
forbidden by his employers to carry passengers, the deceased 
man was a trespasser on the lorry at the time when he met 
his death and one to whom the employers owed no duty. The 
only person left to compensate the widow and children was, 
therefore, the driver himself, and the learned judge feared 
that his judgment would be fruitless. ‘“ From what I have 
been told,” his lordship said, “ it seems to me that this action 
is quite abortive and whatever may be the result of this case 
the widow and children will never get anything. The law 
which allows motor vehicles to run about the roads as they 
do ought to take care that those who own them and those who 
drive them can pay proper compensation for the damage they 
do. To my mind it is dreadful that a motor vehicle owned 
by a limited company and driven by a man receiving a wage 
of £2 10s. or £3 a week, can go on the roads without any 
provision being made for compensation for those who may be 
injured by the freaks and antics of the vehicle. Dreadful 
and distressing as I find the circumstances of this case, I have 
to decide it on the evidence, having regard to the burden of 
proof which the law imposes. It is not for me to reason 
why; it is not for me to calculate consequences.” As we 
have no report of the case before us as we write it is impossible 
to indicate the form which the arguments took or to set out 
the precise circumstances which prompted the foregoing 
statement of the learned judge. With regard to the statutory 
obligation to insure against third party risks, it may, however, 
be recalled that a policy of insurance under Part II of the 
Road Traffic Act, 1930, need not, except in the case of a 
vehicle in which passengers are carried for hire or reward 
or by reason of or in pursuance of a contract of employment, 
cover liability in respect of the death of, or bodily injury to, 
persons being carried in or upon or entering or getting on to 
or alighting from the vehicle at the time of the occurrence 
of the event out of which the claims arise (other than payments 
for emergency treatment, see Road Traffic Act, 1934, s. 16 (4)) : 
Road Traffic Act, 1930, s. 36 (1) (6) (ii). Whether this 
exclusion is justified on general grounds it is, perhaps, difficult 
to say, but it may be urged that the position of one who 
elects to be carried on a motor vehicle and voluntarily commits 
his safety to the driver of that vehicle is essentially different 
from the position of those to whom the protection of the 
Act is afforded. 


Pedestrians on the Carriageway. 


Section 58 of the Road Traffic Act, 1930, provides, some- 
what laconically : “ It is hereby declared to be the duty of a 
highway authority to provide wherever they shall deem it 
necessary or desirable for the safety or accommodation of 
foot passengers proper and sufficient footpaths by the side of 
roads under their control, . . .” while the Highway Code 
urges the pedestrian never to walk in the carriageway when 
there is a pavement or suitable footpath. Had these 
admonitions been fully observed, road fatalities might well 
have been considerably reduced in number, for the failure of 
the local authorities to provide, and the neglect of pedestrians 
to use, footpaths and thus remove an obvious source of 
danger, emerge clearly from statistics relating to the road 
census taken by the Ministry of Transport last year at some 
2,600 points in rural localities on Class II roads. The 





enthusiasm of highway authorities to comply with what is 
declared by the above cited section to be their statutory duty 
is illustrated by the fact that at only about 100 of the census 
points were footpaths available, while the anxiety of the 
pedestrian to take advantage of such facilities, even when 
available, is shown by the fact that, where a footpath of 
3 feet in width or less existed, 6,843 used it and 9,485 preferred 
the carriageway. Moreover, if it is objected that this 
reluctance was due in a measure, as it may indeed have been 
the case, to the fact that the footway was ill-made or ill-kept 
and we suggested at the time that figures ignoring this factor 
might well be misleading—this only shifts the burden from 
the pedestrian to the local authority and in no way improves 
the general position. It would, perhaps, be fanciful to read 
into the census figures characteristics associated with the 
inhabitants of the various localities, but it is not without 
interest to note that over 60 per cent. of pedestrians in the 
North Riding of Yorkshire made use of the footway, though 
whether the result was due to native prudence or the 
relative efficiency of local administration cannot be determined 
on the information available, while in a county in Wales 
197 persons elected to walk on the carriageway on three 
roads, and not a single person used the footway at the points 
of observation. But the palm for recklessness must be 
awarded to Cornwall, where again a universal repugnance 
was exhibited in regard to the footway on two roads and no 
less than 855 persons chose the road for their perambulations. 
Curiously enough, all Fifeshire pedestrians on one road 
exhibited a similar reluctance to use the footway—a fact 
which may well point to the insufficiency of the data available 
rather than a failure of the denizens of that county to live 
up to their native caution. Whatever the explanation may 
be of these and other figures disclosed by the census, it is 
clear that existing facilities for the pedestrian are hopelessly 
inadequate throughout the country, and until better 
provision is made it is probably idle to expect the walker 
along the rural highway to acquire as a habit a practice 
from which he is so often debarred by force of 
circumstances. 


The Legal Position. 

WHATEVER view may be entertained as to the propriety, 
or indeed the sanity, of a pedestrian occupying the roadway 
for his perambulations, there can be little doubt as to his 
right to utilise for that purpose any part of the highway he 
pleases. Thus the head-note to Boss v. Litton (1832), 5 C. & D. 
407, states: ‘A foot-passenger, though he may be infirm 
from disease, has a right to walk in the carriageway, and is 
entitled to the exercise of reasonable care on the part of 
persons driving carriages along it.” In that case the plaintiff, 
who, when walking on the carriageway in the neighbourhood 
of Islington, was knocked down by a vehicle, was awarded 
£20 damages, and a modern touch is given to the picture by 
the evidence of a policeman who was called as a witness and 
stated that he never walked upon the footpath as it was in 
so bad a state. Moreover, in Pullin v. Deffel (1891), 64 L.T. 
134, a post and locked bar extending over the greater part 
of a public bridle-way and footway, which a surveyor under 
the Highway Act, 1835, claimed impeded him in his statutory 
duties of repairing the way, was held to constitute an 
obstruction to the above public rights. ‘‘ The whole breadth 
of the road,” Romer, J., said, “is public for foot passengers 
and horsemen. It may be useful to the plaintiffs [the 
adjoining owners who held the keys to the locked bar] to put 
up this bar, but they are not justified in depriving foot 
passengers and horsemen of the means of using eleven and a 
half feet of the width of the road. Each passenger is entitled 
to walk along the whole length and breadth of it.”” Nor has 
the position been substantially altered by recent legislation. 
The passage in the Highway Code which was quoted at the 
opening of the preceding paragraph is admonitory in form, 
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and even if imperative would not have imposed a new 
statutory obligation. For, as s. 45 (4) of the Road Traffic 
Act, 1930, states: “‘ A failure on the part of any person to 
observe any provision of the Highway Code shall not of itself 
render that person liable to criminal proceedings of any kind, 
but any such failure may in any proceedings (whether civil 
or criminal, and including proceedings for an offence under 
this Act) be relied upon by any party to the proceedings 
as tending to establish or to negative any liability which is 
in question in those proceedings.” The most the foregoing 
passage does is to emphasise, if a hint is needed, the desirability 
of a pedestrian keeping to the footpath in his own interests. 
Whether some further encouragement or obligation is desirable 
is a question which must, it is thought, await the provision 
of more adequate facilities. For the latter there is everything 
to be said in the interests of pedestrians and motorists alike. 


Central Criminal Court: June Session. 

Two charges of murder, two of manslaughter, three of 
causing greivous bodily harm and one of robbery with violence 
figure in the list for the June session of the Central Criminal 
Jourt, which opened on Tuesday. The calendar is a relatively 
heavy one, and at the beginning of the week comprised 
eighty-nine persons awaiting trial or sentence. The list also 
included charges (one each) of forgery, demanding money with 
menaces, perjury, fraudulent conversion, abduction, and 
alleged share-pushing, and an alleged long-firm fraud, two 
each of uttering forged documents and conspiracy to defraud, 
three each of false pretences, and arson, five of coining, seven of 
stealing and eight of breaking and entering. Cases in the High 
Court judge’s list are being dealt with by Lorp Hewart, C.J. 


Recent Decisions. 

In Jackson v. Paramount Film Service Ltd. (The Times, 
18th June), an action for damages for alleged breach of 
contract on the part of the defendants by a journalist, who 
had written a series of articles about a film actress which the 
latter declined to sign, failed. The plaintiff had spent some 
£300 in going to America to interview the actress and claimed 
the defendants had warranted or contracted that she would 
give her consent to the publication of the articles in a London 
newspaper. Swirt, J., held on the facts that no such 
contract existed. The defendants did their best to arrange 
the necessary interviews which took place between the 
plaintiff and the subject of the articles, but they did not 
undertake more and were not liable for the loss sustained as a 
result of her refusal to sign them. 

In Brownlee v. McMillan (The Times, 18th June), the 
Judicial Committee of the Privy Council granted the appellant 
special leave to appeal from a judgment of the Supreme 
Court of Canada on the ground that the case involved an 
important point of law in connection with an action for 
damages for seduction which had been brought against the 
appellant under s. 5 of the Seduction Act of Alberta, R.S.A., 
1922, c. 102. 

In Gillett v. Girling (The Times, 19th June), the Court of 
Appeal (Greer, Siesser and MacKrnnon, L.JJ.) upheld a 
decision of .GREAVES-LorRD, J., who awarded £5,000 damages 
for personal injuries sustained by the plaintiff as a result 
of being knocked down by a motor car driven by the defendant. 
Greer, L.J., intimated that there was evidence on which the 
trial judge—who expressed himself as satisfied that the 
plaintiff was in the roadway for an appreciable period and 
that the defendant had ample time to avoid her if he had kept 
a proper look out—could come to the conclusion that the 
driver was to blame and that in assessing the damages the 
right principles had been applied. 

In Bynoe v. General Federation of Trade Unions Approved 
Society (The Times, 19th June), Stmonps, J., held that the 
plaintiff, who was a qualified and registered medical practi- 
tioner (and consequently entitled to practice dentistry), 









but not registered as a dentist under the Dentists Acts, 1878 
and 1921, and therefore not a ‘‘ dentist ” within the definition 
of that term contained in reg. 2 of the Dental Benefit Regula- 
tions, 1930, made under the powers of the National Insurance 
Acts, 1924 to 1928, was not entitled to give treatment and to 
receive payment therefor from the defendant approved 
society. The learned judge stated that he could see no 
substance whatever in the suggestion put forward on behalf 
of the plaintiff that the Dental Benefit Regulations, 1930, 
were ultra vires and void. 


In Pickerill v. Pickerill (The Times, 22nd June), an 
undefended probate action, the court admitted to probate 
the copy of a will which, it was stated, had probably been 
lost during a sale of furniture. The testatrix had almost 
lost the use of her right hand and the will had been signed by 
her doctor, the testatrix at his request squeezing her hand 
as he did so as a sign of her approval, and her desire that he 
should sign it. Two witnesses had attested the signature. 


In Rex v. Hart (The Times, 22nd June), the Court of Criminal 
Appeal dismissed the appeal of one who had pleaded guilty at 
the Central Criminal Court to indictments charging him with 
the murder of his wife, the murder of another person, and 
attempted suicide. The appellant was warned of the 
inevitable consequence of his plea and offered legal aid, and 
Lorp Hewart, C.J., intimated that in those circumstances 
there was no material on which the court could act. 


In Ex parte Game (The Times, 23rd June), the court granted 
a rule nisi calling on Mr. Ropert TERRELL to show cause 
why a Crown Office subpcena served at his instance on the 
Commissioner of Metropolitan Police should not be set aside 
as an abuse of the process of the court. The subpoena called 
on the Commissioner to give evidence at Bow Street Police 
Court in a case in which Mr. TERRELL had been summoned 
for alleged obstruction with a motor car, and the Commis- 
sioner’s affidavit stated that he was not near the places 
where the alleged offences were said to have been committed 
and that he was unable to give any evidence which could 
be relevant to any issue arising on the hearing of the 
summonses. The court intimated that an application should 
be made to the magistrate to adjourn the summonses pending 
the hearing of the rule. 


In Roach v. Yates (The Times, 24th June), a case described 
by Greer, L.J., as the first in which the Court of Appeal had 
taken on itself the extremely tlifficult duty of assessing the 
damages in an action for personal injuries, a judgment of 
Hivsery, J., who awarded £2,750 damages, including £542 
special damages, in respect of personal injuries, sustained as 
the result of a road accident in which the appellant cyclist was 
run into by a motor car, was ordered to be set aside and 
judgment was entered for £6,542. The appellant had been a 
bricklayer earning £3 10s. and had by the accident been, in 
the words of Greer, L.J., “‘ converted from a healthy, athletic 
man... into what was very nearly a hopeless lunatic by 
reason of injury to his brain.” 


In Re White Star Line Ltd. (The Times, 24th June) 
Bennett, J., on the authority of certain passages in the 
judgment of Linptey, L.J., in Re E. J. Wagg, Lid. [1897] 
1 Ch. 796, 826, 829, held to be valid (on the ground that the 
transaction operated by way of accord and satisfaction) a 
contract under a scheme of arrangement, the effect of which 
was to discharge a specialty debt due from the Royal Mail 
Steam Packet Co. to the White Star Line Limited (both in 
liquidation) in respect of calls on shares held by the liquidator 
of the former in the latter and interest, and to substitute 
therefor the debt owing on shares issued under the name of 
deferred creditors’ certificates. The learned judge stated 
that there was nothing in his decision which in any way 
conflicted with Re Richmond Hill Hotel Co.: Pellatt’s Case 
(1867), 2 Ch. 527. 
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Criminal Law and Practice. 
MENACES AND REASONABLE PROBABLE CAUSE. 


Ir has been said to be a characteristic of English case law that 
it is built upon the corpses of litigants, and even if this is an 
unjust criticism, it was to some extent illustrated in the recent 
House of Lords decision in Thorne v. Motor Trade Association 
and Another (81 Sou. J., p. 476), the effect of which was to 
overrule R. v. Denyer [1926] 2 K.B. 258. In R. v. Denyer a 
servant of the association was convicted of uttering a letter 
demanding money with menaces contrary to s. 29 (1) of the 
Larceny Act, 1916, and was sentenced to six days’ imprison- 
ment and ordered to pay the costs of the prosecution. It will 
be little consolation to him to know that both the court which 
convicted him and the Court of Criminal Appeal to which he 
appealed has now been held to be wrong by the House of 
Lords. 

The facts which were alleged to justify the conviction in 
R. v. Denyer were that the accused had written a letter on 
behalf of the Motor Trade Association threatening to put the 
name of a garage proprietor on a stop list unless he agreed to 
pay a fine of £250 for selling motor accessories under list 
prices. In the Court of Criminal Appeal Hewart, L.C.J., 
quoted s. 29 (4) of the Larceny Act, which provides: ‘ For 
the purposes of this Act it is immaterial whether any menaces 
or threats be of violence, injury, or accusation to be caused or 
made by the offender or by any other person.” His lordship 
said that it was not true to say that because the association 
had a legal right to put a person’s name on a stop list they 
therefore had a lega] right to demand money as the price of 
not doing so, as that was an excuse which might be offered 
by blackmailers to an indefinite extent. 

Two years later, in Hardie & Lane Ltd. v. Chilton [1928] 
2 K.B. 306, the Court of Appeal had before them a similar 
set of facts in which a trading company which had sold a car 
below list price had agreed to pay £200 to the association as 
the price of not being placed on the stop list. They paid 
£100 of the fine, but as a result of the decision in R. v. Denyer, 
which was given shortly afterwards, they refused to pay the 
remaining £100, and issued a writ for the return of the money 
they had already paid. Mr. Justice Avory directed the jury 
that it was illegal to obtain money, to which there was no legal 
claim, by threats calculated to deprive a person of his voluntary 
power of action, and the jury accordingly found for the 
plaintiffs. 

The Court of Appeal were unanimous in reversing this and 
in disapproving R. v. Denyer. In doing so they were following 
Ware and De Freville v. Motor Trade Association [1921] 
3 K.B. 40, and the House of Lords case of Sorrell v. Smith 
[1925] A.C. 700, in which the legality of the stop list had been 
upheld. Scrutton, L.J., said that a blackmailer’s agreement 
was illegal because it amounted to demanding money in 
return for a promise to abstain from making public an accusa- 
tion of crime, as a man had no right to suppress his knowledge 
of a felony. “‘ How can this be analogous,” said his lordship, 
“to proposing not to do a thing which you have a legal right 
to do, if money is paid you, there being no public mischief 
in the agreement?” Lord Atkin, however, in Thorne v. 
Motor Trade Association, supra, disagreed with this observa- 
tion, and, agreeing with the Lord Chief Justice’s observations 
on the subject of blackmail, quoted above in R. v. Denyer, 
said that the ordinary blackmailer not only had the right, but 
sometimes the duty to make the disclosure which he threatened 
to make. He had to show not that the threat, but the demand 
for money, was supported by reasonable and probable cause. 
We might here digress to point out with respect, that the onus 
is on the prosecution in such a case to show lack of reasonable 
or probable cause, and not on the defence to justify the 
threat. This, however, does not detract from the force of 
Lord Atkin’s remarks on this point. The main ground, 
however, on which the decision of the Court of Appeal rested 





was that there was no evidence of lack of reasonable and 
probable cause to go to the jury and no illegal demand for 
money or evidence of duress. 


Thorne v. Motor Trade Association and Another, supra, was 
in the nature of a friendly test action for a declaration that 
rules of the association providing for the payment of fines 
as an alternative to being placed on a stop list were illegal 
and /or ultra vires, having regard to the status and objects of 
the association. Both in the High Court and in the Court of 
Appeal the case was not argued, having regard to the decision 
in Hardie & Lane Ltd. v. Chilton, supra, and judgment was 
entered accordingly for the defendant association. The 
appeal to the- House of Lords was dismissed. The ratio 
decidendi is to be found in Lord Atkin’s statement that if a 
man might lawfully in the furtherance of business interests 
do acts which would seriously injure another in his business, 
he might also lawfully, if he was still acting in the furtherance 
of his business interests, offer that other to accept a sum of 
money as an alternative to doing the injurious acts. It was 
necessary, said his lordship, that he should be acting for some 
legitimate purpose other than the mere acquisition of money. 
The House unanimously held that if the rules were genuinely 
enforced there would not be, as in Denyer’s Case there was 
not, any evidence of an absence of reasonable and probable 
cause. 

Lord Atkin incidentally expressed agreement with th® 
decision in R. v. Dymond [1920] 2 K.B. 260, that an honest 
belief by the prisoner that she had reasonable and probable 
cause in the circumstances for making a demand for money 
when she had no such ground was no defence to an indictment 
under s. 29 (1) of the Larceny Act, 1916. His lordship, 
however, expressed disagreement with language in the 
judgment in that case, which seemed to indicate that, even 
if the mistake were as to a fact which would have constituted 
a reasonable cause, such a mistake would be irrelevant, and 
added that it was a well-established principle in criminal law 
that normally a genuine belief in the existence of facts as 
apart from law which if they existed would constitute a 
defence was itself a sufficient defence. 


Lord Wright in his judgment stressed the fact that the 
onus was on the prosecution to establish all the elements of 
the offence, and also added the useful observation that if the 
amount of the fine demanded was beyond reason in all the 
circumstances there could not be reasonable and probable 
cause for demanding that amount. His lordship also gave 
as an example of a legal liberty which might form the basis 
of blackmail the case of a husband who has proof of his wife’s 
adultery and threatens the paramour that he will petition in 
the divorce court unless he is bought off. The facts, his 
lordship said, might show merely the legitimate compromise 
of a claim to damages, but might, on the other hand, be such 
as to constitute extortion and blackmail of a serious type. 
This is interesting in view of Mr. Justice Swift’s remarks with 
regard to a similar set of facts in R. v. Lawrence and Wife at 
Birmingham Assizes on the 12th March (see our previous 
article on “‘ The Meaning of Menaces,” ante, p. 268) that for 
a husband to ask for money in settlement of contemplated 
divorce proceedings was far from the ordinary blackmail 
case. 


It is only necessary to add that it does not follow, as 
Lord Roche rightly remarked, that no demand for money in 
connection with a stop list could amount to an actionable 
wrong or to a crime, as there might be circumstances in which 
it might amount to either one or the other. Obviously, if 
the fine demanded were extortionate in amount, or the 
motive behind the demand was something other than the 
protection of legitimate trade interests, there might be 
circumstances amounting to a tort or a crime, but the ordinary 
use of a stop list by a trade association has now been clearly 
held to be legal by the highest court of appeal in the country. 
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WHAT IS A UNIFORM ? 


Three further prosecutions under s. 1 of the Public Order 
Act were dealt with by the Luton Petty Sessions and the 
Birmingham Petty Sessions on the 2nd June, and by the 
Lambeth Petty Sessions on the 16th June. In the Luton 
case, R. v. Taylor, Ward and Hawthorne, the defendants were 
wearing green shirts, green collars and green ties and armlets 
of green with the emblem of the Social Credit Party on them. 
The defendants gave evidence that they were accustomed to 
wearing green, and evidence was given that one of them had 
his raincoat buttoned up at the meeting. For the defendant 
a distinction was drawn between the present case and a 
Leeds case, R. v. Wood, on 27th January (ante, p. 108), in 
that in the Leeds case the defendant was “‘all black.” It 
was also pointed out that the defendants in court were 
wearing substantially the same clothing as on the day of the 
meeting. The bench dismissed the case without retiring. 
In the Birmingham case, R. v. Irvine, the defendant was 
wearing a black shirt and tie, a Fascist badge and a red 
brassard and a belt with a Fascist badge upon it. The 
defendant was bound over and ordered to pay 16s. costs. 
The Lambeth case was another green shirt case, similar in its 
facts to the Luton case. The learned stipendiary magistrate 
remarked that the wording of the section was simple, but its 
application was not quite so simple. He found that the green 
shirt, green tie and armlet constituted a uniform, but 
dismissed the summons under the Probation of Offenders Act 
on payment of a sum for costs. These cases do not add 
anything to our previous observations on the same subject 
(ante, p. 108), that the courts have a wide discretion as to 
what isa uniform. It was no doubt of considerable assistance 
to the Bench in the Luton case that the defendants were 
wearing the alleged uniform in court. 








The Court of Chancery of the 
County Palatine of Lancaster. 


‘The Court of Chancery of the County Palatine of Lancaster 
is an ancient court and has been found greatly beneficial to the 
inhabitants of the said County Palatine” (preamble to the 
Chancery of Lancaster Act, 1850). 

A Palatinate is usually defined as a district in which the 
Crown has devolved all or most of the duties and rights of 
government on a lord. There is evidence that prior to the 
Norman Conquest, Earl Morcar, and shortly after it, Roger 
the Poitevin, exercised such jurisdiction over what is now 
Lancashire. However that may be, the Palatine jurisdiction 
of the Dukes of Lancaster was definitely established by the 
Charters of 1351 and 1377 which conferred the Chancery 
and other jura regalia pertaining to a county palatine on 
Henry, fourth Duke of Lancaster, and John of Gaunt respec- 
tively, and by the Charter of 1390 which converted the latter’s 
life estate into an estate of inheritance. 

The Duchy was united with the Crown by the accession of 
Henry IV, who with unavailing caution severed the inherit- 
ance of the Duchy from that of the Crown. One of the first 
acts of Edward IV was to re-unite them. Henry VII, while 
preserving this union of inheritance, made the Duchy a separate 
and private possession in order and government. The County 
Palatine is, of course, part of the Duchy, and its limits are the 
limits of the County of Lancashire. 

The Chancery of the County Palatine has from the time of 
its creation exercised all the functions and jurisdiction of a 
court of equity. The titular head of the court was and is the 
Chancellor, but his judicial functions in the Palatine Chancery 
was and are exercised for him by the Vice-Chancellor. The 
records of the court (other than the current ones) are now 
preserved in the Public Record Office, where they may be 
inspected. 





The present jurisdiction and practice of the court are 
regulated by the Chancery of Lancaster Acts, 1850, 1854 
and 1890, and by Rules and Orders made thereunder. The 
Act of 1890 provides by s. 3 that “‘ From and after the passing 
of this Act the Court of Chancery of the County Palatine of 
Lancaster shall, as regards all persons bodies corporate and 
property within or becoming subject to its jurisdiction, 
have and exercise the like powers and jurisdiction and in a 
similar manner and subject to the same restrictions in all 
respects as the High Court in its Chancery Division now has 
and exercises, or may under or by virtue of any act of Parlia- 
ment hereafter passed, have and exercise in respect of all 
persons bodies corporate and property within its jurisdiction.” 

With regard to the territorial limits of the jurisdiction it 
should be noted that it is enough that the process of the 
court should be served on a party while he is within the 
county even temporarily, and that once so served he remains 
subject to the jurisdiction for the purposes of the suit in 
which he is served, and again that defendants who are outside 
the County may, by offering to accept and accepting service 
of the process of the Palatine Court, secure the convenience 
and advantages of the Palatine jurisdiction. As it is now the 
practice in the Palatine Court to try witness-actions on 
fixed dates, the point noted is of great value to parties who are 
far from London. 

The Rules of the Palatine Court correspond very closely 
with those of the High Court, the principal difference being 
due to the fact that the Vice-Chancellor does not sit in 
chambers. In general, matters which in the Chancery 
Division are heard by a judge in chambers are in the Palatine 
Court heard by District Registrars sitting for the Vice-Chan- 
cellor in chambers, subject however to the right of any party 
or the Registrar to adjourn them to be heard by the Vice- 
Chancellor in Court. On the other hand, matters which in 
the Chancery Division though originating in chambers, would 
be heard in Court, are in the Palatine Court commenced by 
petition or motion and heard in Court by the Vice-Chancellor. 
The delivery of pleadings in the Palatine Court has always 
been regulated by rule, and not by order as was the case in 
the High Court until 1933. 

There are three District Registries of the Court, presided 
over by three registrars, and situate at Manchester, Liverpool 
and Preston (with a branch office at Blackburn). There is 
also an assistant registrar. The Court sits alternatively at 
Manchester and Liverpool, usually for a fortnight at a time, 
and keeps the same terms as the High Court. Petitions, 
motions, interlocutory applications and other short causes 
are heard on Mondays. 

In judicial precedence the Vice-Chancellor ranks next after 
the Judges of the High Court, and his office is now regulated 
by s. 14 of the Administration of Justice Act, 1928. The 
Crown is represented in the Palatine Court by the “‘ Attorney 
General of the Duchy of Lancaster and the King’s Attorney 
and Sergeant within the County Palatine of Lancaster.” 
Prior to the Judicature Act, 1873, appeals from the decision 
of the Court were to the Court of Appeal in Chancery of the 
County Palatine, but they are now heard by the Court of 
Appeal of the Supreme Court in the same manner as appeals 
from the decision of the High Court. 

There is a Palatine Bar, practising regularly in the Court, 
with chambers in Manchester, Liverpool and Preston. It is 
not now the practice to appoint King’s Counsel of the Court, 
but most of the noted Chancery “ silks ” of the day have from 
time to time appeared in the Court. All solicitors of the 
Supreme Court on signing the book kept by the registrars 
of the Palatine Court may practise in the Court. 





Dr. J. M. Newnham, Town Clerk of Croydon, is to receive 
the Honorary Freedom of the Borough in recognition of more 
than twenty-one years of service. He is also to be presented 
with his portrait in oils by the Town Council. Dr. Newnham 
was admitted a solicitor in 1892. 
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Resulting Trusts in a Banking 
Account. 


THE judgment of the Court of Appeal in the recent case of 
Harrods Limited v. Tester [1937] 2 All E.R. 236; 81 Sor. J. 
376, affords an able review of this branch of the law, and 
reminds us of the technical difficulties which arise when 
anyone places money belonging to them or allows money 
belonging to them to be placed in the bank to the credit 
of an account standing in the name of any person other than 
themselves. The motives which can move a person to act 
in such a way are indeed various, and solicitors are often 
called upon to advise on the very difficult position which 
frequently follows upon such a course and it may be, there- 
fore, that a review of this recent case, and of the earlier 
cases which form the basis of the legal principles involved, 
will be of some service. 

The general law in the matter has its origin in what are 
known as “ Implied Resulting Trusts,” and it might be clearly 
If property, securities or money are made 
over to or bought in the name of another, and the transaction 
bears no consideration, then there is a resulting trust in favour 
of such donor or such purchaser. To this general principle 
there are certain apparent exceptions, namely, in the case 
of a transfer or purchase by a person in the name of his 
wife or child or other person in respect of whom the donor 
or purchaser has placed himself in the position of being 
in loco parentis. The basis of these exceptions is that the 
court have taken account of the blood or other relationship 
between the parties and have held that natural love and 
affection provide the consideration necessary to make the 
transfer complete. Some jurists have put the same thing 
in another way by saying that the relationship of the parties 
raises the presumption of the intention to benefit the 
person concerned. But the matter is covered by so many 
authorities that it cannot now be held in doubt. 

The law is fully set out in the leading case of Dyer v. Dyer 
(1788), 2 Cox 92, in the judgment of Chief Baron Eyre, as 
follows: “ The clear result of all the cases, without a single 
exception, is that the trust of a legal estate, whether freehold, 
copyhold or leasehold, whether taken in the names of the 
purchasers and others jointly, or in the names of others 
without that of the purchaser; whether in one name or several ; 
whether jointly or successive—results to the man who advances 
the purchase money. This is the general proposition, 
supported by all the cases, and there is nothing to contradict 
it ; and it goes on a strict analogy to the rule of the common 
law, that where a feoffment is made without consideration, 
the use results to the feoffor. It is the established doctrine 
of a Court of Equity, that this resulting trust may be rebutted 
by circumstances of evidence. The cases go one step further 
and prove that the circumstance of one or more of the 
nominees being a child or children of the purchaser, is to 
operate by rebutting the resulting trust; it has been deter- 
mined in so many cases that the nominee being a child shall 
have such operation as a circumstance of evidence, that we 
should be disturbing the landmarks if we suffered either of 
these propositions to be called in question, namely, that such 
circumstance shall rebut the resulting trust, and that it shall 
do so as a circumstance of evidence. I think it would have 
been a more simple doctrine if the children had been con- 
sidered as purchasers for a valuable consideration. Natural 
love and affection raised the use at common law. Surely, 
then, it will rebut a trust resulting to the father.” 

It had also been adequately stated in the earlier case 
of Grey v. Grey and Others, Finch Reports (1677), 338: 
“ The court declared, that it was a preferment for the son, 
and not a trust; because between father and son, the blood 
is sufficient consideration to raise a use to the son ; therefore, 
this case differs from the case where a purchase is made in the 
name of a stranger; for in all cases whatsoever where a 


stated as follows: 








trust shall be between the father and son, contrary to the 
consideration and operation of law, the same ought to appear 
upon very plain and coherent and binding evidence ; and not 
by any argument or inference from the father’s continuing 
in possession and receiving the profits, which sometimes the 
son may not in good manners contradict, especially where he 
is advanced but in part; and if such inference shall not be 
made by the father’s perception of profits, it shall never 
be made from any words between them in common discourse ; 
for in those there may be great variety and sometimes apparent 
contradiction. Therefore, where the proof is not clear and 
manifest, this court ought to follow the law and it is very safe 
to do so. Now where there is no clear proof of any trust 
between the father and son, the law will never imply a trust 
because the natural consideration of blood and the obligation 
which lies on the father in conscience to provide for his son 
are predominant and must overrule all manner of implications.” 

So also the case of a transfer to or purchase in the name 
of a wife is covered by the judgment in the case of Jn re 
Eykyn’s Trusts, 6 Ch.D. 115, where Malins, V.-C., says: 
“The law of this court is perfectly settled that when 
a husband transfers stock or other property into the name of 
his wife only then the presumption is that it is intended 
as a gift or advancement to the wife absolutely at once, 
subject to such marital control as he may exercise... 
Therefore, if this stock had been put into the name of Mrs. 
Eykyn alone, the result would have been that the law would 
presume that an advancement or provision for the wife was 
the object of the husband unless there was evidence to rebut 
the presumption.” 

The question as to when one person has placed himself 
in the position of being “in loco parentis” to another is 
very difficult to determine and depends upon the facts of 
each particular case. The principles of the matter were 
thus stated by Jessel, Master of the Rolls, in the case of 
Bennett v. Bennett, 40 L.T. 378: “‘ The doctrine of equity 
is when one person stands in such a relation to another that 
there is a moral obligation on the one to provide for the 
other and there is an investment by the one in the name of 
the other, or in their joint names, of an amount to constitute 
something like a provision for that other, a presumption 
arises of an intention to discharge that obligation. The 
presumption of gift arises from the moral obligation to give. 
This principle reconciles all the cases upon the subject but 
one ; and it is well established that a person, not the father 
of a child, may put himself ‘in loco parentis ’ and so incur the 
obligation as if he was the father. But what does the term 
‘in loco parentis’ mean? I cannot do better than apply 
the definition of Lord Eldon in Ez parte Pye, 18 Ves. 140, 
referred to and approved by Lord Cottenham in Powys v. 
Mansfield, 3 My. & Cr. 359. Lord Eldon says, it is a person 
‘meaning to put himself in loco parentis—in the situation of 
the person described as the lawful father of the child.’ Upon 
this Lord Cottenham observes: ‘ But this definition must, 
I conceive, be considered as applicable to those parental 
offices and duties to which the subject in question has reference, 
viz., to the office and duty of the parent to make provision 
for the child ; the office and duties of a parent are infinitely 
various, some having no connection whatever with making 
a provision for a child, and it would be most illogical, from 
the mere exercise of any such offices or duties by one not 
the father, to infer an intention of such person to assume 
also the duty of providing for the child.” So that a person 
‘in loco parentis’ means a person taking upon himself the 
duty of a father in making a provision for his child. It is 
clear, therefore, that the presumption arises from the obliga- 
tion, and the doctrine can have reference only to the father’s 
obligation to provide for his child and to nothing else. There 
is no necessity to prove the father’s obligation, for that 
arises from his being the father. In the case of the father 
you have only to prove that he is the father; in the case, 
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however, of a person ‘ in loco parentis’ you must show that 
he took the obligation on himself.” 

It will be seen therefore that the principle attaches to 
circumstances where one person has assumed the performance 
of parental obligations and duties in respect of another. Mere 
kindness or advances to such a person would not, it is sub- 
mitted, be sufficient, as Wood, V.-C., said in giving judgment 
in the case of Tucker v. Burrow, 34 L.J. Ch. 480: “It is 
illogical to suppose that because a man educated a child, 
therefore he intended to give that child a fortune.” A 
similar view is expressed in the early case of Powys v. Mansfield, 
3 My. & C. 366. 

Such then is the general principle of the law, namely, a 
transfer to or purchase in the name of another raises a resulting 
trust in favour of the transferor or donor except in the case 
where the donee or transferee is a wife or child of the donor 
or one in respect of whom the donor stands in the position of 
being “‘ in loco parentis”’ and in which case a presumption of 
gift arises. 

It will be noticed that the case of Dyer v. Dyer, cited above, 
referred only to real estate, but the same principle and the 
same considerations apply to personal estate of every nature 
(In re a Policy [1902] 1 Ch. 282). And so it is that the same 
principles and these alone govern cases in which consideration 
requires to be given to moneys belonging to one person which 
have found their way into the banking account of another. 

But from the circumstances set out above a presumption 
only arises in each case and this is seen to be very clear from 
three decisions, each of which deal with banking accounts. 
The first is that of Marshal v. Crutwell, 20 L.R. Eq., 328, 
where it was held on consideration of all the facts that the 
presumption had been rebutted and that what had been done, 
namely, the transferring of the banking account from the name 
of the husband into the joint names of himself and his wife, 
had been done for convenience only. The Master of the Rolls, 
Sir G. Jessel, at p. 329, says: “ As I understand it the law is 
this: The mere circumstance that the name of a child or 
wife is inserted on the occasion of a purchase of stock is not 
sufficient to rebut a resulting trust in favour of the purchaser 
if the surrounding circumstances lead to the conclusion that 
a trust was intended. Although a purchase in the name 
of a wife or child, if altogether unexplained, will be deemed 
to be a gift, yet you may take the surrounding circumstances 
into consideration, so as to say that it is a trust, not a gift. 
So in the case of a stranger, you may take the surrounding 
circumstances into consideration, so as to say that a purchase 
in his name is a gift and not a trust.” 

Again, in the case of Jn re Howes, 21 T.L.R., 501, where 
a lady had placed a sum of money on deposit at the bank in 
the name of her niece. The lady kept the deposit note until 
her death and her niece had no knowledge of the deposit. 
On her death the question arose as to whether or not there had 
been a gift to the niece. 

The question of “ in loco parentis ” did not arise, and it was 
held that there was no circumstance which would prevent 
the operation of the well settled rule of law, that a transfer 
from one person to another without consideration raised a 
resulting trust in favour of the donor, and so it was held that 
the moneys belonged to the estate of the deceased, and that 
there had been no gift. 

Then comes the case of Harrods Limited v. Tester (1937), 
2 All E.R. 236, in which the Court of Appeal considered 
the following set of circumstances: A judgment had been 
obtained by Harrods Limited against a wife for goods supplied, 
and the plaintiffs attempted to enforce the judgment against 
a banking account in her name. The debtor’s husband came 
forward and proved that he had opened the account in his 
wife’s name, and that he had paid all the moneys into the 
account and that those moneys belonged to him. The account 
had been used for the payment of domestic and other accounts. 
The wife had given the husband an authority to draw on the 





account, and had always obtained his consent before 
withdrawing any moneys herself. 

The matter first came before the Master in Chambers, 
who held that the account was not attachable. The matter 
then went to the Divisional Court where it was held that the 
account belonged to the wife, and that the moneys were 
capable of being attached. On appeal it was held that upon 
consideration of all the facts, there was a resulting trust in 
favour of the husband, in other words, the presumption of a 
gift in favour of the wife had been sufficiently rebutted. 
Lord Wright, M.R., says, at p. 239: “It is true that where, 
as in a case of this nature, the husband has paid moneys into 
an account in his wife’s name, there is a ‘ prima facie’ 
presumption of a gift or provision of an advancement in favour 
of the wife. It is, however, equally clear that that is only a 
‘ prima facie’ presumption, and that the court is bound to 
investigate all the facts of the case in order to ascertain 
whether there has been such a gift, or whether in truth 
the case is one of a resulting trust in favour of the 
husband, so that the money in equity is the money of the 
husband. I have taken the case of a husband and wife, 
but of course the same question may arise in different relation- 
ships. In this case the money, being that of the husband, 
would remain his money. If he had put it in someone 
else’s name, there would then ‘ prima facie’ be a resulting 
trust for him. Where, however, the position is, as here, 
between husband and wife, the presumption falls in the other 
direction. Then, again, the facts have to be ascertained 
to see whether that presumption is to receive effect, or 
whether, notwithstanding that presumption, there is still a 
resulting trust in favour of the husband. On an examination 
of the facts of this case, I confess I feel no doubt that this is 
one of the cases in which there is a resulting trust in favour of 
the husband.” 

Then Lord Romer, L.J., says, after setting out the facts, 
at p. 241: “ Although when a husband pays money into a 
banking account standing in the name of his wife, in the 
absence of any explanation, it must be taken that the husband 
has made a gift of the moneys to the wife, the presumption 
in favour of a gift is easily removed. As one knows, it is 
very common for the husband to open and maintain a banking 
account in his wife’s name, for the purpose of enabling house- 
hold accounts to be paid more conveniently. The evidence 
given in this case makes plain what took place here. The 
account was opened and maintained in the wife’s name ; 
the three sums that I have mentioned were paid into that 
account for purposes of convenience in order that the wife 
might, without having to resort to the husband from time 
to time, pay the domestic accounts. In my opinion, therefore, 
the presumption in favour of a gift to Mrs. Tester has been 
displaced, and the moneys standing to the credit of the 
wife remain the property of the husband, and not that of 
the wife.” 

It might be said that the law now appears to be well settled 
and that it is a question for the court in each case to decide 
on the facts before them as to whom the money belongs. 
It is in this respect that the decision of Harrods Limited 
v. Tester is of importance, as it does show what weight of 
evidence is required to rebut a presumption. 

The same case is also of value in considering the question 
of motive. There is and always must be a motive of some 
sort for placing moneys into the banking account of another 
person and it would appear that the court is not concerned 
as to what the reason or motive was in any particular case, 
so long as the motive is not unlawful. In the case of 
Gascoigne v. Gascoigne [1918] | K.B. 223, the court held that 
the sole purpose for the transfer was to defeat creditors and 
in those circumstances the husband was not allowed to set 
up his own fraud to rebut the presumption which otherwise 
would have arisen. In the case of Harrods Limited v. Tester 
the motive was two-fold. Firstly, a matter of convenience 
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(like Marshal v. Crutwell), and secondly, the husband was 
a bankrupt who had only recently received his discharge. 

The question of motive was raised in Harrods Limited v. 
Tester, but the court held that such a motive was not 
fraudulent and,*therefore, except from the point of view of 
evidence, the court was not concerned. 

Mention should also be made of the type of evidence 
which is admissible to rebut a presumption. It was said 
in the case of Jeans v. Cooke, 24 Beav. 521, that: “the 
evidence ought to be contemporaneous, or nearly so, 
because subsequent acts or subsequent declarations by a 
father will not enable him to convert an advancement for 
his son into a beneficial purchase for himself. This principle, 
of course, does not apply to subsequent acts and declarations 
of the son, which may be of use for the purpose of showing 
that he considered himself only to be a trustee.” 

In Lamplugh v. Lamplugh, 1 P. Wms. 112, it was said : 
“that parol evidence should be admitted to show the 
intention of the father that this conveyance was for the 
benefit and advancement of the younger son; because it 
concurred with the conveyance, and was only to rebut a 
resulting trust, and as to the father’s taking the profits 
during his life, that could be no evidence of a trust for him, 
for it must be intended to have been done by him as guardian 
to his son.” 

So again in the case of Stock v. McAvoy, 15 L.R. Kq., 
where Sir John Vickers, V.-C., says, at p. 59: “ where 
a father purchases property in the name of his son, without 
making any formal declaration of trust, it is either a gift 
to his son absolutely or he is trustee for his father. If a 
son is a trustee at all he is wholly a trustee ; but the strong 
presumption of law is that he is not a trustee at all; and 
it can only be displaced by evidence. In this case the father 
and son are both dead, and the admissible evidence consists 
of contemporaneous statements and acts and of subsequent 
statements of either of them against the interest of the party 
making them.” 

There is only one other point and that is that although, 
as has been stated above, a transfer from a father to a son 
raises the presumption of intended gift to that son, yet the 
same presumption does not arise in the case of a transfer 
from a mother to a son (In re De Visme, 33 L.J. 333). It 
must be pointed out, however, that in the case of Bennett v. 
Bennett (vide supra), the Master of the Rolls in giving 
judgment said “ that in the case of a widowed mother it is 
much easier to prove a gift than in the case of a stranger. 
In such a case very little evidence is wanted beyond 
relationship.” 








The Interpretation Act. 


RecENTLY, in the House of Commons the Attorney-General 
was asked by Sir A. Wilson whether, in view of the number 
of statutory definitions now scattered through the Statute 
Book, the Government would consider the early preparation 
and introduction of a new Interpretation Bill. The Attorney- 
General promised to bear this suggestion in mind, at the same 
time pointing out that the great majority of statutory 
definitions are intended to be used for the purpose of particular 
Acts and that very few are of general application. ‘I doubt, 
therefore,” he said, ‘‘ whether a new Interpretation Act 
would be found of much value to hon. members or the public 
at large, or, indeed, to anyone except officials of the 
Parliamentary Counsel Office ” (81 Sox. J. 401). 

It is conceivable that this question may have resulted from 
a perusal of the impressive Index to Statutory Definitions 
which is from time to time prepared by the Parliamentary 
Counsel Office, and published by authority. The number of 


general definitions to be found in that publication is small 





indeed in proportion to the number of particular definitions, 
and it is doubtful whether many of the latter are capable of 
being generalised. The essence of a good Interpretation Act, 
in this connection, is to supply a set of short terms which can 
be used, in lieu of much longer ones, to denote with accuracy 
objects or authorities which constantly require to be men- 
tioned in statutory enactments. An Interpretation Act would 
defeat its own object if it were so voluminous as to be incapable 
of being carried in the mind of the professional draftsman, or 
to render more difficult the use of particular definitions when 
required. 

The Acts which have been passed for the interpretation of 
statutes contain provisions of two kinds. There are the 
provisions in the nature of a dictionary, that is, those which 
supply convenient labels. There are also provisions which 
occupy a part—though only a part—of the field of inter- 
pretation of statutes in their general effect. Provisions of 
both kinds are to be found side by side. An early example of 
the latter kind is the Acts of Parliament (Commencement) 
Act, 1793 (33 Geo. 3, c. 13). This Act abrogated the common 
law rule by which every Act of Parliament, which had no 
provision to the contrary, was considered, as soon as it 
received the Royal Assent, as having been in force retro- 
spectively from the first day of the session of Parliament in 
which it passed—though in fact it might not have received 
the Assent, or even have been introduced, until after that day. 
The Act of 1793 required the Clerk of the Parliaments to 
endorse on every Act the day, month and year of its receiving 
the Royal Assent, and provided that such endorsement should 
be taken to be the date of its commencement, where no other 
commencement be provided. 

Provisions of the dictionary kind and provisions as to 
general interpretation or construction both found a place in 
the Act of 1850 (13 & 14 Vict., c. 21). This Act took its name 
from Lord Brougham, who introduced it in the House of Lords, 
observing that “the provisions of his Bill might have been 
considered by the great Bentham as mock reforms, because 
they were of very small amount, but it should not therefore 
follow that they were of very small importance.” The 
dictionary provisions of the Act defined such terms as 
‘“‘ month,” “land,” “ oath,” “county ” and “ parish.” Its 
provisions as to construction included the rule that every 
Act should be a public Act and be judicially noticed as such 
unless the contrary be expressly provided, and the rule that 
an Act may be altered, amended or repealed in the same session 
of Parliament. It dealt with some of the effects of a repeal, 
and laid down the well-known rules as to gender and number. 

The Act at present in force is the Interpretation Act, 1889 
(52 & 53 Vict., c. 63), most of which must, by constant use, 
have embedded itself in the minds of those whose work involves 
the drafting of statutes or statutory provisions. The 1889 
Bill was introduced in the House of Lords by the Lord 
Chancellor (Lord Halsbury), who claimed that “ simply, 
the object is to give the public a dictionary which will enable 
them to understand the language used in statutes.” But the 
Bill contained no mere dictionary. It is true that it re-enacted 
the dictionary provisions of Lord Brougham’s Act, and added 
many new terms to those defined in that Act. But it also 
reproduced Brougham’s rules of construction and effect, and 
added others—rules for the construction of statutory rules, 
of provisions as to the exercise of powers and duties, and of 
provisions as to offences under two or more laws; a rule as 
to the exercise of statutory powers between the passing of an 
Act and its commencement ; and further rules as to the effect 
of repeals. It may be remarked that one of the last- 
mentioned rules—s. 38 (2) of the Act—was recently relied 
upon by the Court of Appeal in Brooks v. Brimecombe 
(81 Sox. J. 435). 

The 1889 rules of construction have stood the test of 
experience, and the statutes of nearly half a century have 
been framed in reliance upon them. Possibly, one or two 
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further rules of construction might be transferred from the 


decided cases to the statute book. But any such legislation 
might create new difficulties, in addition to ‘sending the 
draftsman to school again.” In the dictionary provisions of 
the Act of 1889 it may be that an overhaul is needed. Since 
the Great War, especially, there has been much legislation 
as regards the machinery of government at home and the 
relations between the United Kingdom and various parts of 
the Empire. For instance, the modern arrangements in 
Ireland may necessitate some adaptation of s. 12 of the Act, 
which contains some “ official definitions ’’ that are no longer 
applicable. Then there are the ‘ geographical and colonial 
definitions ’’ supplied by s. 18. The Dominions cannot now 
be brought within the expressions ‘‘ colony’ and “ colonial 
legislature.”’ Provision has already been made by Order in 
Council under the Government of India Act, 1935, for adapting 
the references to “ British India ” and ‘‘ India ” which appear 
in the same section. Again, the words “ with reference to 
Ireland ” and “ as respects Ireland ”’ must now be construed 
as referring to Northern Ireland, and some of the expressions 
thus defined in relation to Northern Ireland may require 
adaptation. 

The great majority of the definitions and rules of con- 
struction which the Interpretation Act, 1889, contains are 
not absolute in effect. A meaning assigned to an expression 
is to be given to it in every enactment “ unless the contrary 
intention appears”; and the rules of construction are 
generally subject to the same qualification. If there were no 
such qualification, then the unfortunate Parliamentary 
draftsman could never rely upon the context of the Bill which 
he might be framing in order to take an expression out of the 
operation of the Act of 1889. He would, therefore, be often 
under the necessity of negativing the application of some 
provision of that Act. As the Act stands, the saving for a 
contrary intention adds to its utility; it is ‘‘ never in the 
way and never out of the way.” 

To the draftsman the value of the Interpretation Act does 
not require any proof. To those less familiar with its uses, 
the following course of investigation might be suggested. 
Take first the text (as originally enacted) of one of the more 
important Acts of the period immediately before the year 
1850—say the Poor Relief Act, 1834, or the Lands Clauses 
Consolidation Act, 1845. Refer to Lord Brougham’s Act of 
1850 and note how much of the earlier Act could have been 
dispensed with if it had not been framed until after 1850. 
Next, take any of the longer statutes passed between 1850 
and 1889, when the existing Act came into operation, and 
note the shortening which the 1889 Act would have accom- 
plished. The investigator, if satisfied as to the effectiveness 
of the Act of 1889, can test the need for a new Act by 
examining the statutes passed in reliance upon the definitions 
and rules of the existing Act. If on that examination some 
term appears over and over again to have required definition, 
or some rule of construction has, over and over again, had 
to be enacted, then there is a case for the addition of that 
term or that rule to the Interpretation Act. Such an 
examination might confirm the impression that the 
“dictionary ”’ provisions of the Act require a certain amount 
of adaptation. It is doubtful whether it would disclose the 
need for new general rules as to the construction and effect 
of statutes. 





At Worthing County Court on Tuesday last, says The 
Times, Judge Archer, K.C., allowed an appeal against two 
demolition orders made by the Worthing Town Council 
under s. 2 of the Housing Act, 1936, in respect of two bungalow 
residences used for holiday purposes. Judge Archer, in giving 
judgment , said that the object of the Housing Act, as he 
understood it, was the maintenance of a proper standard 
of dwelling for the housing of the working classes, and he 
did not think that these ‘“ shacks”’ or holiday homes were 
dwelling-houses for the purpose of the section. He quashed 


the demolition orders and gave costs against the corporation. 





' gagor’s solicitor up to £5,000, and on any excess above £5,000, 


What is a “ Conviction” ? 


Tue case of R. v. Manchester Justices, ex parte Lever [1937] 
W.N. 204, dealt with under “ Criminal Law and Practice,” 
in the issue of 5th June, 1937 (81 Sox. J. 448), has certainly 
greatly clarified the law as to the meaning of “ conviction.” 
There is, however, another question as to the meaning of this 
word, which very frequently arises in the criminal courts, 
and particularly in the police courts. There is commonly 
some considerable doubt in the minds of advocates, police 
officers and magistrates alike as to whether a dismissal of a 
previous summons or charge under the Probation of Offenders 
Act, 1907, amounts to a conviction. In criminal charges, 
the point is usually merely of academic interest, since, con- 
viction or no conviction, a dismissal under the Probation of 
Offenders Act can still be mentioned against the defendant, 
and the court will, of course, take it into account in deter- 
mining the sentence. In motoring cases, however, the point 
is often of great importance, for on it may depend the power 
of the court to suspend the defendant’s driving licence. For 
instance, the court has power to suspend the driving licence on 
the third (but not the first or second) conviction for exceeding 
a speed limit, and it frequently transpires that one of the 
two previous cases has been dismissed under the Probation 
of Offenders Act. In such a case, has the court power to 
suspend ¢ The answer depends on the construction of s. 1 of the 
Probation of Offenders Act, 1907, which provides as follows :— 
‘* Where any person is charged before a court of summary 
jurisdiction with an offence punishable by such court, and 
the court thinks that the charge is proved, but is of opinion 
that, having regard to the character, antecedents, age, 
health, or mental condition of the person charged, or to 
the trivial nature of the offence, or to the extenuating 
circumstances under which the offence was committed, it is 
inexpedient to inflict any punishment or any other than 

a nominal punishment, or that it is expedient to release the 

offender on probation, the court may, without proceeding 

to conviction, make an order either 

(i) dismissing the information or charge ; or 

(ii) discharging the offender conditionally on his 
entering into a recognizance, with or without sureties, 
to be of good behaviour and to appear for conviction 
and sentence when called on at any time during such 
period, not exceeding three years, as may be specified 
in the order.” 

It will be noticed that the section expressly states that the 
court may, without proceeding to conviction, dismiss the 
information or charge under the Act. The word “ may ” is the 
only word in the section productive of any possible difficulty, 
but, reading the section as a whole, it becomes clear that the 
court has no power to proceed to conviction, and to dismiss 
the case under the Act. It has a discretion, but only to 
record a conviction, or alternatively to dismiss under the 
Probation of Offenders Act, and, if it decides to adopt the 
latter course, then there can be no question of a conviction 
being recorded. It can, therefore, be stated definitely that a 
dismissal under the Probation of Offenders Act, 1907, can 
never amount to a “ conviction.” 








Costs. 
CONVEYANCING—A NEW POINT. 
WE have dealt with the subject of conveyancing costs on 
several occasions, and we have referred to the fact that, 
whereas r. 3 of the Rules applicable to Pt. I of Sched. I, 
General Order, 1882, provides that a solicitor who acts for 
both mortgagor and mortgagee shall be entitled to charge the 
mortgagee’s solicitor’s scale charges under Pt. I, Sched. I, 
and one-half of those which would be allowed to the mort- 
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one-quarter thereof, there is no corresponding rule in a case 
where the same solicitor acts for both vendor and purchaser. 
This is rather surprising, since one finds in practice that the 
same solicitor acts for vendor and purchaser at least as often 
as he does for mortgagee and mortgagor. 

However, the fact remains that no provision is made for 
the former of these two cases, and the result seems to be—and 
it is one that is generally recognised—that, strictly, a solicitor 
acting for both vendor and purchaser is entitled to charge the 
full scale fee against each where he does substantially the whole 
of the work covered by the scale. 

The Law Society, however, expressed the view that where 
a solicitor acts for both vendor and purchaser it would not be 
unreasonable for him to adopt the principles of r. 3 and to 
charge the deducing scale fee to the vendor and one-half of the 
investigating scale to the purchaser, provided he supplies the 
purchaser with a copy abstract to place with the deeds. 
No explanation was given as to why the investigating fee was 
reduced in the one case and the deducing fee in the other, nor 
why the purchaser should be the favoured party in the case 
where the same solicitor acts for both vendor and purchaser. 

The result of this ruling is that in the majority of cases 
where the same solicitor acts for both parties the two fees are 
added together and the total is divided equally between vendor 
and purchaser, so that each, in fact, pays three-quarters of the 
normal scale charge. 

There the matter has remained for a considerable time, and 
the arrangement seemed an equitable and satisfactory one 
for all parties. The Law Society has now, however, recon- 
sidered the matter, and has rescinded its former opinion. 
In substitution, it has adopted the following opinion, which is 
reported in The Law Society’s “* Gazette,” Vol. XXXIV, at 
p. 107: ‘* The Council are of opinion that a solicitor acting 
for both vendor and purchaser of real estate is entitled (on 
the assumption that he has done substantially all the work 
which is contemplated by the Solicitors’ Remuneration Order) 
to charge the full deducing scale prescribed by the Order to 
the vendor and the full investigating scale to the purchaser.” 
The italics are ours. 

Now, this change of view is a little astonishing, for the 
arrangement which formerly had the approval of The Law 
Society was a reasonable one from all points of view, and 
one, moreover, which fully recompensed the solicitor in the 
majority of cases. The difficulty that will arise now is that 
except in very few instances there will be no justification 
for the two scale fees. Thus, as we have stated, under the 
old authority, all that the solicitor had to do apparently 
was to supply the purchaser with a copy of the abstract of 
title to place with the deeds, and the opinion of The Law 
Society said nothing about the solicitor doing substantially 
all the work covered by the scale fee. 

The present opinion, however, emphatically lays it down— 
and in doing so, The Law Society is, of course, only stressing 
what is a requirement of the Order itself—that the solicitor, 
in order that he may become entitled to the two scale fees, 
must do substantially the whole of the work which is con- 
templated by the Solicitors’ Remuneration Order. This, 
it is submitted, is an event likely to be conspicuous by its 
rarity, for it is difficult to conceive that the solicitor who 
peruses and completes the contract, peruses the abstract of 
title, and also investigates the title and prepares and com- 
pletes the conveyance, also prepares the abstract, deduces 
the title, and prepares and completes the contract, and 
peruses and completes the conveyance. 

It seems to be fairly clear that the solicitor who acts on the 
one side, and who does the work in relation thereto, can 
hardly assert with any force that he has done all, or even 
substantially all the work entailed by his relationship of 
solicitor for the other side, and, this being so, it is hard to 
believe that a solicitor would ever, or at the most only in 
very isolated instances, find himself in a position to charge 








the two full scale fees permitted by the Act and further 
authorised by the revised opinion set out above. 

There is yet another singular feature about this opinion 
that we have quoted, and it is a peculiarity that applies also 
to the old opinion. It will be observed that the present 
opinion, as did the old one, relates only to those instances 
where the solicitor acts in the sale and purchase of real 
estate. The precise wording of the opinion thus appears 
to leave the case of a solicitor who acts for the vendor and 
purchaser of leaseholds unaflected. 

Presumably, however, the principles involved will be 
the same for, as we have stated, the opinion quoted is merely 
an expression of the statutory directions, since even in 
the case of real property, and quite apart from the authority 
of the opinion, the solicitor who acts for both the vendor 
and purchaser is entitled to the full scale fee from each 
provided he has done substantially the whole of the work 
covered by the scale. The same would apply to the case 
of a solicitor who acts for both parties on the sale and purchase 
of leasehold property. 





Company Law and Practice. 


I must apologise to those of my readers who were interested 
in my first article on this subject for not 





Some fulfilling my promise to complete it at an 
Restrictions on carlier date. Pressure of topics and space 
the Exercise have, however, prevented me from returning 
of Voting to it before. Perhaps, therefore, I should 
Rights.—II. begin by recalling the fundamental proposi- 


tion that a shareholder in a company may 
exercise his voting rights in any way he thinks fit, whatever 
his motives may be. The reason for this is that he is exercising 
a right of property. Certain restrictions can, however, be 
placed on this freedom and the first of these, which we have 
already examined, is to be met with where a shareholder has 
a vote conferred on him as a member of a class. He must 
in such a case consider the interests of the class as a 
whole. This week I propose to deal with two other groups of 
cases restricting the free exercise of voting rights. 

The first is where votes have been cast in respect of shares 
issued by the directors to themselves or their friends for the 
purpose of securing the passing of certain resolutions. Such a 
proceeding by the board is in conflict with the principle 
that the power entrusted to them must be exercised bona fide 
in the interests of the company—a principle which we saw at 
work a short time ago when examining the question of the 
forfeiture of shares by the directors. The power to issue the 
unissued shares in the capital of the company is, therefore, not 
to be exercised by the directors for the furtherance of any 
schemes benefiting themselves or strangers or a section only 
of the members of the company, and the court would interfere 
to prevent any resolutions from being acted upon which have 
been passed by a suspicious manipulation of the power. The 
court may do this in different ways. 

In Punt v. Symons and Co. Ltd. [1903] 2 Ch. 506, Byrne, J., 
found it sufficient to grant an injunction restraining the 
directors from holding the meeting at which it was proposed 
to make use of the newly allotted shares. The meeting was 
to have been the second or confirmatory meeting required 
for the passing of a special resolution before the law on this 
point was altered by the Companies Act, 1929. The first 
meeting had already been held and had had the desired 
outcome from the directors’ point of view, but the prohibition 
of the second meeting sufficed to counteract their scheme. 
The following passage from the judgment of Byrne, J., contains 
a clear exposition of the principle involved: ‘* On the evidence 
[ am quite clear that these shares were not issued bona fide 
for the general advantage of the company, but that they 
were issued with the immediate object of controlling the 
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holders of the greater number of the shares in the company, 
and of obtaining the necessary statutory majority for passing 
a special resolution while, at the same time, not conferring 
upon the minority the power to demand a poll. I need not go 
through the affidavits. I am quite satisfied that the meaning, 
object and intention of the issue of these shares was to enable 
the shareholders holding the smaller amount of shares to 
control the holders of a very considerable majority. A power 
of the kind exercised by the directors in this case is one which 
must be exercised for the benefit of the company ; primarily 
it is given them for the purpose of enabling them to raise 
capital when required for the purposes of the company. 
There may be occasions when the directors may fairly and 
properly issue shares in the case of a company constituted 
like the present for other reasons. For instance, it would 
not be at all an unreasonable thing to create a sufficient 
number of shareholders to enable statutory powers to be 
exercised ; but when I find a limited issue of shares to persons 
who are obviously meant and intended to secure the necessary 
statutory majority in a particular interest, I do not think that 
is a fair and bona fide exercise of the power . . .” 

Another case to which I want to refer on this point is 
Piercy v. S. Mills & Company, Ltd. [1920] 1 Ch. 77. In that 
case disputes had arisen between two parties among the 
shareholders in the company and the majority (one of whom 
was the plaintiff in the action) was opposing the policy 
advocated by the directors. The directors thereupon resolved 
to cut the Gordian knot by allotting unissued shares to their 
partisans in order to convert the minority into a majority. 
Peterson, J., observed that he had nothing whatever to do 
with the merits or demerits of the dispute and after referring 
to the passage which I have quoted above from the judgment 
of Byrne, J., in Punt v. Symons and Co. Ltd., supra, continued : 
“The plaintiff and his friends held a majority of the shares 
of the company, and they were entitled, so long as that 
majority remained to have their views prevail in accordance 
with the regulations of the company ; and it was not, in my 
opinion, open to the directors, for the purpose of converting 
a minority into a majority, and solely for the purpose of 
defeating the wishes of the existing majority, to issue the 
shares which are in dispute in the present action.” The issue 
of the shares was, therefore, an abuse by the directors of their 
fiduciary powers with the result that the allotments were 
invalid and declared to be void. 

I now come to the last group of cases—cases where the 
shareholder can be compelled to cast his vote in accordance 
with the wishes of some other person. In the other classes 
we have seen when a shareholder must consult interests other 
than his own before voting and when his vote can be prevented 
from taking effect by the cancellation of the allotment of his 
shares. In this last class the shareholder can be compelled 
to use his vote and to use it as directed by a third party, 
however much it may be against his own personal inclinations 
to doso. The rights of the third party are contractual. Thus, 
in Greenwell v. Porter [1902] 1 Ch. 530, executors agreed to sell 
part of a holding of shares in a company, and they agreed 
as part of the transaction that the purchaser should nominate 
two persons as directors of the company, and further that on 
such directors retiring by rotation they would vote in favour 
and not against their re-election. One of the directors was 
about to retire by rotation, and the executors threatened to 
oppose his re-election. The retiring director thereupon moved 
for an injunction to restrain the executors from voting 
contrary to their agreement, and this was granted. There 
were other and complicating factors in the case, but that is the 
outline of it, and for our present purpose it is enough. The 
decision is actually only a half-way house, since, while 
restraining a breach of the agreement, it did not compel 
performance of it by a mandatory injunction. No claim was 


made to compel the executors to vote in favour of the 
re-election of the retiring director. The reason for this is that 





the application was only interlocutory and not, therefore, 
one on which a mandatory injunction would be granted. The 
court went a step further in Puddephat v. Leith [1916] 1 Ch. 
200, where a similar motion was by consent treated as the 
trial of the action, and a mandatory injunction was granted 
compelling the holder of the shares to give effect to an 
agreement to vote in accordance with the wishes of the 
plaintiff. The case arose in this way: The plaintiff, being the 
holder of 2,500 fully paid shares in a company, had mortgaged. 
her shares to the defendant and caused them to be transferred 
into his name. The defendant had, at the same time, written 
a letter to the plaintiff in which he explicitly and clearly stated 
that, although the shares were in his name and the votes 
conferred by them would be given by him, he would not vote 
in respect thereof without first consulting the plaintiff. 
He added : “ I shall vote in all cases, when a vote is necessary, 
in respect of these shares as you wish me todo.” Sargant, J., 
applying the principles which refer to the grant of mandatory 
injunctions, said this: ‘ It is not disputed that she [i.e., the 
plaintiff] is entitled to a prohibitive injunction, and in my 
opinion she is also entitled to a mandatory injunction. 
Primé facie this court is bound . . . to give effect to a clear 
right by way of a mandatory injunction . . . and in the 
present case, inasmuch as there is one definite thing to be 
done about the mode of doing which there can be no possible 
doubt, I am of opinion that I ought to grant not only the 
prohibitive but also the mandatory injunction claimed by the 
plaintiff, and I make an order accordingly.” An essential 
preliminary to any claim for such a mandatory injunction 
is, of course, the clear right to have a definite thing done in a 
definite way. It is, therefore, of the greatest importance that 
the draftsman of any agreement, by which it is intended to 
confer a right of this nature, should quite clearly define the 
right and not attempt to enlarge its scope by an ingenious 
vagueness. The letter on which the plaintiff successfully 
relied in Puddephat v. Leith, supra, shows that it is quite easy 
to confer a right which will be as extensive and comprehensive 
as could well be desired. 








A Conveyancer’s Diary. 


[ConTRIBUTED. ] 


I wish to call further attention to the 
case of Re Ballard’s Conveyance [1937] 
Restrictive W.N. 216+and 53 T.L.R. 793, which has 
Covenants.—III. already been discussed by my learned 

friend the writer of the “ Diary ” of 15th 
May (81 Sot. J. 390). 

As will be remembered, Re Ballard is reported as having 
established that where the benefit of a- restrictive covenant 
is expressly or impliedly annexed to a given piece of land 
such benefit cannot run with the land unless the covenant 
“ touches and concerns ”’ every part of that land. Clauson, J., 
pointed out that his decision was one of law in the strict 
sense. What it comes to is this; everyone knew, and had 
known for five or six centuries, that the benefit cannot run 
unless the covenant “‘ touched and concerned” the land. 
The new departure lies in the definition of “the land” as 
meaning each and every part of the land. “ The land” 
must, of course, mean the land taken as a whole; but why 
should that mean each and every part ? Clauson, J., thought 
that the onus was on the side which denied this proposition, 
and, consequently, in the absence of any authority at all, 
held that the onus was not discharged and the proposition 
must, therefore, stand. It is not at all obvious why the 
learned judge took this view rather than its exact contrary. 
The question is not really one of law at all, strict or otherwise, 
but is one of applying metaphysics to the construction of the 
old proposition of law that the covenant must touch and 
concern the land. It is the old problem of the one and the 


In this “ Diary ” 
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many, which has never really been settled in its history asa 
recognised problem, a history that dates back, so far as I 
remember, to some period before Socrates. Consequently, 
I do not think that any further discussion of it is profitable, 
and in my view Re Ballard must at present be accepted for 
practical purposes as good law. I believe that no appeal is 
pending, and it may be years before circumstances arise in 
which the question can be re-opened in the Court of Appeal. 
In the meantime the High Court is bound. Moreover, 
Re Ballard was not decided hastily, it was argued for three 
or four days, and judgment was reserved. 

How, therefore, must we adjust ourselves ? First, we must 
remember the doctrine when we draft deeds that create restric- 
tive covenants. We must be careful to annex the benefit only 
to land that is sufficiently near the plot restricted to be 
touched or concerned in its every part by the covenant. 
Secondly, in dealing with applications under s. 84 (2) of the 
L.P.A., or actions upon restrictive covenants, we must 
remember that the rule in Re Ballard adds another possible 
means for the court to hold covenants invalid. Wherever the 
‘dominant tenement ”’ is at all large, it is a serious factor to 
be considered. 

Here, I think, we may leave the point on which Re Ballard 
has so far been reported. But, as I have some personal 
knowledge of the case, I think it right that I should call 
attention to two rather important points of practice under 
s. 84 (2) on which it has not so far been reported, and to 
express the hope that these points will be mentioned when the 
case appears in the law reports. I may mention that I 
was not myself engaged in the case, nor was I in court all 
through it, but I was present at a good deal of the hearing, 
and have discussed it fully with one of the counsel who was 
in it. 

In the first place, the learned judge said that in applications 
under s. 84 (2) the respondent is in the same position as 
regards the onus of proof of the enforceability of the covenants 
as if he were the plaintiff in an action to enforce the covenants. 
This decision is of enormous importance. It removes one of 
the great difficulties that might have arisen in working the 
sub-section. For the applicant might easily be in a very 
sorry position if he was bound to prove his case affirmatively. 
It may quite easily happen that he has not and cannot get 
some or all of the relevant documents. If, for example, the 
case is one where the covenants are only enforceable if there 
has been a continuous chain of assignments of the benefit of 
them, the applicant would be in serious difficulties. If he 
failed to produce a continuous chain of conveyances of the 
land, from some or one of which the assignment of the benefit 
of the covenants was missing, he could not succeed in getting 
his declaration. And he might well be unable to produce all 
the documents relevant to somebody else’s title, for that is 
what the requirement would amount to. It is submitted, 
therefore, that the true view of the position is that the 
applicant, in opening the case, must show, and only has to 
show, a prima facie case for supposing that the covenants are 
unenforceable, and that when he has done so the onus shifts 
to the respondent, who must then prove his contention that 
they are enforceable as if he were a plaintiff in an action 
upon the covenants. If this view is correct, the path of 
applicants under s. 84 (2) is greatly smoothed. 

The other point is in regard to the costs of the summons. 
In this case the proceedings, though they were not vindictively 
hostile in the full sense, were contested, and could therefore 
be said to have been hostile in a mild sense. Consequently, 
when the applicant succeeded in getting the declaration for 
which he asked, and to which the respondent had contested 
his right for three or four days of argument, he asked for his 
party and party costs of the whole proceedings on the footing 
that the summons was hostile and that costs should follow 
the event. It should be mentioned that the applicant had 
already paid the respondent's costs of looking into the position 





prior to the actual launching of the summons, and that 
naturally he did not feel called upon to offer to pay anything 
more. The respondent, on the other hand, asked for his 
costs to be paid by the applicant, on the ground that he had 
merely said that he believed the covenants to be enforceable 
and had been brought to court entirely for the benefit of the 
applicant. In the event his lordship held that the applicant 
must pay the respondent’s costs down to the date of the 
hearing before the Master next after the date on which all 
the evidence had been filed. The respondent was not given 
his costs of the hearing, on the ground that once the evidence 
was complete it should have been apparent to him that he 
would fail, and that consequently after that date he should 
not have contested the matter further. The ground on which 
he was allowed his earlier costs was that he was entitled to 
insist on the whole matter being thoroughly looked into, so 
that he might see how he stood. The applicant was not 
allowed any of his costs. 

It seems, therefore, that this ruling establishes two points 
in regard to the costs of applications under s. 84 (2). In the 
first place, it appears that the applicant can in no circum- 
stances be allowed any costs at all, for he did not get them 
in Re Ballard where he was wholly successful. On the other 
hand, the amount of costs which will be allowed to an 
unsuccessful respondent will be a matter depending on the 
circumstances of each case and the difficulties involved. It 
would seem that a respondent can hardly be allowed less 
than his costs down to the close of the evidence, for that 
was what he was allowed in the present case, where he was 
entirely unsuccessful when it came to the hearing. It is 
possible, of course, that the court, in its discretion, might 
allow him less, if the matter was very plain, or if he had been 
unnecessarily truculent. On the other hand, there may well 
be difficult cases where the court will feel that justice has 
been much assisted by the presence of counsel for the 
respondent at the hearing, so that the case was fully argued 
out, and where in consequence the respondent will be allowed 
his full party and party costs whatever the issue of the 
hearing. And in any case, a fortiori, a successful respondent 
will get his costs. It is respectfully submitted that the rule 
laid down by the learned judge is wholly salutary, in as much 
as the bulk of the costs will always be paid by the applicant, 
for whose benefit the proceedings are brought, and whose 
title is cleared thereby. On the other hand, the respondent 
is amply safeguarded by the rule that he is normally to get 
his costs down to the close of the evidence, so that he may 
have the issues clearly defined without expense to himself. 








Landlord and Tenant Notebook. 


THE relationship of landlord and tenant is established by 
any agreement by which one man gives 
exclusive possession for a specified time 


Landlord’s 
Warranties as of his land to another. The latter's 
to User and obligations can usually be satisfactorily 
Fitness. ascertained, by reference either to the 

express words of the agreement or to what 
the law implies ; the nature and extent of his rights are more 
often arguable. It was indeed at one time in dispute whether 
the concluded agreement, if silent on the matter, gave him a 
right to possession against the landlord ; but in Coe v. Clay, 
(1829), 5 Bing. 446, a tenant, finding when the term commenced 
that the premises were still occupied by a third party, success- 
fully sued his landlord for damages for not letting him into 
possession. The defence was that he should have sued 
the third party in ejectment, but the court upheld the con- 
tention that by the tenancy agreement the grantor impliedly 
agreed to give the grantee possession, ‘and not merely 
to give a chance of a law suit.” This proposition was 
apparently not considered unassailable by those advising 
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the landlord defendant in the similar case of Jenks v. Edwards 
(1856), 11 Exch. 775, when the point was raised on demurrer 
to the claim; counsel said it would be argued that Coe v. 
Clay had disposed of the matter, and then purported to slay 
the giant he had raised ; but on this occasion his efforts as 
prophet were as unsuccessful as his efforts as lawyer, for his 
opponent was not called upon. And in Smith v. Jones (1864), 
15 C.B. (n.s.) 717, Coe v. Clay was judicially described as 
having been confirmed by Jenks v. Edwards. 

So a landlord impliedly guarantees possession, but generally 
he knows not only the tenant wants the premises, but also 
why he wants them. Indeed, as was mentioned in last week’s 
“* Notebook,” that the user may be of great importance to the 
landlord has been recognised. Now if the landlord is aware 
of the purpose for which the tenant is taking the premises, 
in what circumstances is it his responsibility that the tenant 
will so be able to use them? If the tenant finds either that 
the premises are not physically fit for the purpose, or that some 
third party is able to prevent the particular user, has he 
any remedy against the landlord ? 

Some points are clear. The only implied obligations as 
to the physical fitness of premises are those implied by the 
Housing Act, 1936, s. 1, in the case of working-class dwellings, 
and those recognised by the common law in the case of 
furnished residential property. Not even in the case of a 
flat, let unfurnished for immediate occupation, is any warranty 
or condition implied as to its fitness for purpose: Cruse v. 
Mount [1933] 1 Ch. 278 ;- while the most convincing authority 
on business premises is Manchester Bonded Warehouse Co. v. 
Carr (1880), 5 C.P.D. 507, in which the lessors recovered rent 
for a building which had collapsed. 

Subject, then, to the two implied obligations mentioned, 
the position is, in the language of Baron Alderson in Arden v. 
Pullen (1842), 10 M. & W. 321: “The tenant ought to 
examine the house before he takes it.”’ 

But when about to take premises, tenants are normally 
asked what they want them for, and, if not asked, volunteer 
the information, sometimes going as far as to ask questions 
themselves. 

The possible effect of the answers to such questions was 
revealed by the decision in De Lassalle v. Guilford [1901] 
2 K.B. 216, C.A., when verbal representations that drains 
were in good order, made on behalf of a landlord to an 
intending tenant before the execution of a lease which made 
no reference to drains, were held to constitute an actionable 
collateral warranty. It is true that, in the course of his 
judgment, A. L. Smith, M.R., gave too wide a definition 
of a collateral warranty, leaving out the essential feature 
that the statement should be intended to be a warranty ; 
this omission was subsequently pointed out by Lord Moulton 
in Heilbut, Symons & Co. v. Buckleton [1913] A.C. 40. 

Now, discussions and statements of this kind may deal 
not only with the physical condition of premises the subject 
of negotiation, but also with the intending tenant’s right 
to carry on his particular business on the premises. Two 
cases in which innocent misrepresentations have occasioned 
proceedings may usefully be noted. 

In Jones v. Lavington [1903] 1 K.B. 253, C.A., it was known 
to the defendant, before the plaintiff took part of his premises, 
that the intention was to carry on a business. It appears 
also, from the finding of the jury, that the defendant 
represented that he could let the premises for such a purpose, 
not being aware that his own lease forbade it. Fraud, how- 
ever, having been negatived, the proposition that the require- 
ments of a warranty had been satisfied was practically 
abandoned. But what is important to note is that on 
this point Collins, M.R., observed that if there had been 
such a warranty, it was in reference to the subject-matter 
of the lease and thus could not be enforced. 

It would thus appear that evidence may be given of verbal 


representations as to the condition of drains at the time of - first, the discretion of the judge in chambers upon appea| 


the representations, provided the lease is silent on this 
subject ; but a statement that a particular business may be 
carried on would vary or contradict the document. 

This obstacle may well have been present to the minds 
of those advising the plaintiff in Milch v. Coburn (1911), 
27 T.L.R. 372, C.A., who had taken a sub-lease of a Hampstead 
house for the purpose of running it as a boarding establishment. 
The defendant landlord and his agents and the superior 
landlord had all thought that such an establishment could 
be carried on provided the latter gave his consent under a 
covenant in the head lease, but it transpired that under a 
restrictive covenant in the conveyance of the freehold the 
vendor was able to put a stop to it, and did so. The sub- 
lease to the plaintiff contained a covenant by him to use the 
premises for residential purposes only, but it went on to say 
that he should be entitled to carry on a high-class boarding 
establishment. Thus, apart from any question of collateral 
warranty and conflict with written documents, it could be 
and was argued that the defendant had covenanted that the 
plaintiff was at liberty to carry on the intended business. 
The contention faéled at first instance, the words relied on 
being construed as a mere qualification of the tenant’s 
covenant ; but a majority of the Court of Appeal read them 
otherwise and an inquiry as to damages was ordered. 








Practice Notes. 
SETTING JUDGMENT ASIDE. 


In Evans v. Bartlam (1937), 53 T.L.R. 689, the House of Lords 
reversed the order of the Court of Appeal (Greer, L.J., 
dissenting), thus correcting a tendency of that court to base 
its decision upon subtle and technical reasoning, and 
restoring (one might say) a plain, common-sense view of the 
matter. 

In 1932, Evans, the defendant, owed Bartlam, the plaintiff, 
£1,241 for bets on horse races, and in 1935 Bartlam authorised 
Irving (National Turf Protection Society) to collect this 
amount and to report Evans to Tattersalls. Irving saw 
Evans and agreed not to report him as long as the amount 
would be settled within a reasonable time. Evans, however, 
could not pay and ultimately wrote that if he were pressed, 
he would have to plead the Gaming Act. A writ was issued 
and the money was claimed under an agreement between 
Evans and Irving acting on Bartlam’s behalf. The writ 
was served personally and Evans said that he was then told 
that he had three or four weeks for appearance. Eight 
days later, judgment was signed in default of appearance, 
whereupon Evans wrote that he had seen Bartlam who was 
willing for the matter to stand over to see if any arrangement 
to pay could be made. The plaintiff’s solicitor wrote that 
he would let the matter stand over for seven days. Thereupon 
Evans took out a summons to set aside the judgment. The 
master dismissed the application; Greaves-Lord, J., set 
aside the judgment on terms; the Court of Appeal (Slesser 
and Scott, L.JJ., Greer, L.J., dissenting), held that the 
judgment could not be set aside because (as Slesser, L.J., 
said) the defendant sought “to approbate and reprobate,” 
by taking the benefit of seven days’ time, or (as Scott, L.J., 
preferred to put it) he had elected, by asking for time, to 
abide by the judgment. They held not that Greaves-Lord, J., 
had wrongly exercised his discretion, but that he was precluded 
from exercising any discretion at all. 

The House of Lords (Lords Atkin, Thankerton, Russell 
of Killowen, Wright and Roche) restored the order of 
Greaves-Lord, J. They held that the discretion of the judge 
was the final discretion ; it was untrammelled and must stand, 
unless it had been exercised on wrong principles or so as to 
result in injustice. 





The decision involves three important points of practice : 
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from the master; secondly, the general principles upon 
which an exercise of discretion may be reversed ; and thirdly, 
the setting aside of a judgment. 


1. Appeal from Master. 

First, the judge is not bound by the master. The order 
of the master will be given the weight it deserves, but that 
being done, the judge may and must exercise his discretion 
anew. Order XXVII, Rule 15, does not trammel the 
discretion to set aside a judgment by default— 

“upon such terms as to costs or otherwise as such court 

or judge may think fit.” 

Even an affidavit is not specified, though it is generally 
required. ‘‘ The substantial discretion is that of the judge,” 
said Lord Wright, “ and it is the judge’s order which must 
particularly be considered by the appellate court.’ See 
also Cooper v. Cooper [1936] W.N. 205. 

2. Interference with discretion. 

Secondly, the House has rejected a prevalent view that the 
Court of Appeal has no power to interfere with a judge’s 
exercise of discretion unless he had acted upon a wrong 
principle of law. The jurisdiction in appeal is unrestricted ; 
and although the above is a good working rule, yet, said 
Lord Atkin :- 

“Tf it” (the Court of Appeal) “sees that, on other 
grounds, the decision will result in injustice being done, it 
has both the power and the duty to remedy it ” (at p. 691). 

The interlocutory judge is not independent of supervision ; for 
his order may often he “ of decisive importance on the final 
issue of the case,’ Lord Wright justly observed. Judicial 
discretions, said Bowen, L.J., in Gardner v. Jay (1885), 
29 Ch. D. 50 (at p. 58), must be exercised, “ according to 
common sense and according to justice.” The Act does not 
fetter judicial discretion, nor may the court do so. The 
Court of Appeal will review an order fixing the date of a trial 
or refusing an adjournment: Mazwell v. Keun [1928] 1 K.B. 
645. Again, that court reversed the order of the judge 
refusing to set aside a default judgment: Watt v. Barnett 
(1878), 3 Q.B.D. 183, 363. 

3. Discretion to set judgment aside. 

Thirdly, on the facts of this case, there was no room for 
the application either of the doctrine of election or of the 
maxim forbidding one both to approbate and reprobate. 
To ask for a stay of execution is not an approbation of a 
judgment; and election implies a full knowledge of the 
facts and of one’s rights, and the defendant here did not 
know, at the time, that he could apply to have the judgment 
set aside. There is no presumption, Lord Atkin stated, that 
everyone knows the law, but only a rule that ignorance of 
the law does not excuse. There are no rules prescribing 
when a judgment may be, and when it may not be, set aside. 
The discretion is unconditional ; the rules found in the cases 
are simply “ general indications.”’ Thus, usually, there is an 
“ affidavit of merits,” in which the applicant shows a prima 
facie defence. But no affidavit is prescribed by rule. The 
applicant is not bound, as a condition precedent to the setting 
aside of a judgment, to prove a satisfactory reason for allowing 
the judgment to go by default, although, of course, the 
court, in deciding whether to set aside the judgment or not, 
will wish to know his reason. 

“The principle obviously is that, unless and until the 
court has pronounced a judgment upon the merits or by 
consent, it is to have the power to revoke the expression of 
its coercive power where that has only been obtained by a 
failure to follow any of the rules of procedure ” (at p. 691 
of 53 T.L.R.). 

Thus, suppose a defendant were unable to reach the court 
in time, or suppose he were ill, and judgment went against 
him without his consent. This would seem to be a case 
(within Lord Atkin’s rule) for setting aside a judgment, 
“revoking the expression of the coercive power” of the 





court. It would still, of course, remain a matter of discretion, 
for “‘ the court does not, and I doubt whether it can, lay down 
rigid rules which deprive it of jurisdiction.” 

Lord Russell of Killowen pointed out that if to seek a 
stay meant that the defendant was bound by the judgment, 
“no defeated litigant could safely ask his adversary for a 
stay of execution pending an appeal, for the grant of the 
request would end the right of appeal.” Moreover, to obtain 
a stay is not to accept a benefit of the judgment. Further, 
no estoppel could be created, for estoppel is based upon a 
statement of fact, and not upon a statement of intention, and 
“to ask for a stay is no statement of any fact.” 

Lord Wright explained that the appellant here had not 
taken anything under the judgment, nor had he deluded the 
respondent to his disadvantage. 

“A judgment creditor.may be well advised in his own 
interests to give a gratuitous delay to his debtor, in the 
hope that, to avoid publicity, or for other reasons, the 
debtor will not seek to impeach the judgment ” (at p. 692). 

In the present case the onus was upon the respondent to 
prove that Greaves-Lord, J., wrongly exercised his discretion, 
an onus which he had failed to discharge. A primé facie 
defence on the merits was set up: the debt was a gaming 
debt, and a new contract within Hyams v. Stuart King [1908] 
2 K.B. 696, was denied. There was a triable issue, but was 
there laches in making the application? “The appellant has 
an explanation . . . but at this stage I see no reason why 
he should be disbelieved on what appears to me to be a mere 
conflict on affidavits.” 

Thus, in the last resort, Evans v. Bartlam touches funda- 
mental issues of procedure beyond its exposition upon the 
setting aside of a default judgment. It goes back to first 
principles in affirming, first, that a discretion untrammelled 
in terms is in fact unrestricted, and, secondly, that decisions 
in other cases where discretion has been sought, are not 
“ rules of law,” or even rules of practice, but simply “ some 
general indications” of the kind of way in which discretion 
has been or may be exercised. The grand principle is that 
formulated in the speech of Lord Atkin, coupled with a 
dictum of Lord Wright :— 

“The primary consideration is whether he has merits, to 
which the court should pay heed. If merits are shown, 
the court will not primd facie desire to let a judgment pass 
on which there has been no proper adjudication ” (at p. 694 
of 53 T.L.R.). 








Land and Estate Topics. 
By J. A. MORAN. 


EVERYTHING has been going well with the market for real 
property. It was only fair to expect that the Coronation 
and the Whitsun holiday would put things back a bit, but now 
that the excitement is over, everything has come into its own 
again. There is no lack of property on offer, and as competi- 
tors are numerous, the prices, particularly for freehold ground 
rents and shop sites, have reached a good level. 

The new President of The Chartered Surveyors’ Institution, 
Mr. Robert Cobb, is a son of the late Mr. Herbert M. Cobb, 
who was a Vice-President of the Institution. He was 
educated at Rugby, and after serving articles with Messrs. 
Bidwell & Sons, he joined his partner in his present firm, 
Messrs. H. & R. L. Cobb, now amalgamated with Messrs. 
Daniel Smith, Oakley & Garrard. 

The retiring President, Mr. J. M. Theobald, was accorded 
a hearty vote of thanks at the annual general meeting. His 
manner and adaptability to environment when he visited the 
numerous branches, were very pronounced, and if he did noth- 
ing more than to facilitate the amalgamations with the 
Institution of The Scottish Estate Factors Society and The 
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Faculty of Surveyors of Scotland, Mr. Theobald’s year of 
office would be long remembered. 

The results of the March examinations of the Institution 
meant another big success for the College of Estate Manage- 
ment. Its students gained the gold medal and the Special, 
Crawter, Wainwright, Beadel, Hymens Marks, Galsworthy, 
Driver, and Scottish prizes. 

In addition to auctions in country mansions, the late 
Mr. Arthur Knight, of the well-known firm of Knight, Frank 
and Rutley, brought under his hammer some millions of 
pounds worth of furniture and works of art at the Hanover 
Square Galleries. By hard study as a young man, he laid the 
foundations of a profound knowledge of choice furniture and 
objects of art, and no man could go through a long catalogue 
in a shorter time with more certainty that true current values 
had been realised. 

Although the Landlord and Tenant Act, 1927, has been 
well described as “‘ The Tenants’ Charter,” very few claims for 
compensation have been made. Out of one hundred cases 
that came before one Referee, only one was in respect of 
improvements ; and yet it appears that, provided these are 
carried out within the machinery of the Act, the tenant is 
able to recover as compensation the unexhausted value of the 
improvements, and so to recoup himself, in many cases, for a 
substantial proportion of his outlay. 

There must be many cases where, in these days of com- 
petition, a trader would like to put in a modern shop-front or 
to undertake some other work to bring premises up to date, 
but is deterred from doing so by the feeling that he cannot 
afford the outlay on a lease which may have only a com- 
paratively short term to run; and yet this is precisely the 
difficulty for which provision is made by the Act on his behalf. 
Everything points to the omission being due to a lack of 
knowledge on their part that any such privilege is open to 
them, and the sooner they open their eyes, the better. 

A ship—the “ Zebrena”’—sold by auction for £50, at 
Portsmouth, has an interesting history. Built at Whitstable, 
where the oysters come from, in 1878, it was found derelict 
in the English Channel twenty years ago, with all sails set 
and not a soul on board. The discovery recalled the ‘‘ Marie 
Celeste,” especially as all preparation appears to have been 
made for a meal. 

A Scottish estate agent has been proclaiming, in print, 
the Highlands as the only part of the British Islands which 
can show the ancient sport of deer stalking. Evidently he 
overlooked the herd, belonging to Major Hassall, which 
numbers about 300, and is concentrated in the patch, in the 
Lake district, known as Martindale Forest. 

There was no offer for a Beckenham house that was put up 
to auction last week. And no wonder; for included in the 
conditions of sale was the following: ‘‘ No part of the land 
or any building erected or to be erected thereon shall at any 
time be used for the purpose of the business or occupation of 
a schoolmaster, schoolmistress, boarding-house keeper, 
auctioneer or estate agent or of any art or mystery, or of any 
trade, business or manufacture whatsoever.” Seems to me to 
be asking for trouble. 








Our County Court Letter. 
CONTRACTS FOR ADVERTISEMENTS. 


Cases on the above subject appear to be on the increase, and 
the following is a selection of recent decisions :— 

In Automatic Salesman Limited v. Forshaw, at Poole County 
Court, the claim was for £2 14s. 9d. for rental due under a 
contract in writing, signed by the defendant. The plaintiffs 
had let to the defendant an advertising frame, with twenty 
spaces, which could be let by him at 6d. a week each, i.e., a 
total weekly revenue of 5s. if only half were let. For this he 
agreed to pay the plaintiffs a weekly rent of 2s. for three years, 





thus leaving a net profit to the defendant of 3s. a week—if half 
the spaces were let by him. Liability was disputed on the 
ground of fraudulent misrepresentation, the defendant’s case 
being that he was busy, when he signed the agreement. 
Not having read it, he understood that the document was 
merely an undertaking to look after the frame. His Honour 
Judge Cave, K.C., gave judgment for the plaintiffs, with costs. 

In Automatic Salesman Limited v. Chaffey, at the same 
court, the claim was for £2 12s. on similar facts. The 
defendant’s case was that he understood from the plaintiffs’ 
canvasser that they would place advertisements which would 
result in a profit to him of 3s. to 4s. weekly. His impression 
was that he was letting to the plaintiffs and not they to him. 
Judgment was given for the plaintiffs, with costs. 

In Malcolm Page Ltd. v. Kidby, at Ipswich County Court, 
the claim was for £7 16s., as the price of advertising the 
defendant’s business in a folder for 3s. a week or £7 16s. a 
year. The plaintiffs undertook to supply to the defendant, 
through a firm of house agents, the names and addresses of 
people requiring painting and decorating work, which was 
the defendant’s business. The defendant’s case was that he 
had signed the contract on a representation that the estate 
agents would send him about two lists of prospective customers 
a week. Several months had elapsed without a list being 
sent. His Honour Judge Hildesley, K.C., observed that the 
contract provided that lists would be supplied “ on applica- 
tion.”” The defendant admitted never having asked for a list, 
and judgment was therefore given for the plaintiffs, with costs. 

In Malcolm Page Ltd. v. Weston, at the same court, the claim 
was for £6 6s. in respect of advertisements on a map of Ipswich, 
to be supplied from the counters of a firm of estate agents. 
The defendant’s case was that he went to the estate agents’ 
office, and arranged with the office boy to send a list, which did 
not arrive. Judgment was given for the defendant, with costs. 

In Malcolm Page Ltd. v. Argent, at the same court, the claim 
was for £3 18s. in respect of advertisements on a folder. The 
defendant contended that he had arranged by telephone with 
the estate agents to send him a list, but none had been sent. 
Judgment was given for the defendant, with costs. 

In Archway Advertising Service Ltd. v. Britannia Lathe and 
Oil Co. Ltd., at Colchester County Court, the claim was for 
£99 16s. 9d., as damages for breach of contract. The plaintiffs’ 
case was that in December, 1936, the manager of their sales space 
department had been given a contract, by a person represent- 
ing himself as the defendant company’s secretary, for adver- 
tisements in certain newspapers. In February, 1937, the 
defendant company wrote that no authority had been given, 
to the person whose signature appeared on the form, to place 
such an order. The defence was that the alleged secretary 
was merely a ledger clerk, who had no authority to give a 
contract for advertisements, and had since been imprisoned 
for stealing insurance stamp money. His Honour Judge 
Hildesley, K.C., held that, whatever was alleged to have been 
done on its behalf, the defendant company never had the 
intention of entering into such a contract. There had been 
no negligence on the defendant company’s part, and judgment 
was given in its favour, with costs. 

In British Isles Publishing Co. v. Mumford, at Bristol 
County Court, the claim was for £6 6s. under a contract 
(made in 1931) to book advertising space in an official guide 
to the Scilly Isles for three years at £2 2s. a year. Six weeks 
later the defendant wrote from St. Mary’s, Isles of Scilly, 
cancelling the order, but the booklet had already been printed 
and the cancellation was not accepted. The defendant's 
case was that his contract had been induced by the representa- 
tion that the guide was the official handbook, and that 5,000 
free copies a year would be distributed for three years. On 
learning that a charge was to be made, the defendant cancelled 
his order. His Honour Deputy Judge Wilshire held that the 
booklet was not the official guide, and there had never been 
a contract to that effect between the plaintiffs and the Isles 
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of Scilly Steamship Company, although they had circulated 
470 copies in 1933. The defendant had also relied upon the 
representation as to distribution, and judgment was given in 
his favour, with costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
EYE INJURY AND NEURASTHENIA. 

In Lissimore v. Belgrave Engineering Co. Lid., at Stourbridge 
County Court, the applicant’s case was that in May, 1936, 
while working as a grinder, his eye was pierced by a piece of 
emery. The removal of the eye was necessitated, but in 
September a medical certificate was given that the applicant 
was fully recovered, so far as the physical effect of the removal 
of the eye was concerned. In January the applicant accord- 
ingly returned to light work, but this was stitching up the 
mouths of sacks, and was too close and fine, especially thread- 
ing the needle. The strain on the other eye was too great, 
and the applicant suffered from pains in the head and 
sleeplessness. A stammer, from which he had previously 
suffered, had become worse, and he therefore gave up the 
work by reason of total incapacity. The respondents’ case 
was that, although the applicant was admittedly neurasthenic, 
his nervous condition would be improved by suitable occupa- 
tion. In view of the fact that the operation had been success- 
ful, and the other eye was unharmed, the applicant was 
able to stitch sacks. His Honour Judge Roope Reeve, K.C., 
held that the applicant had no incapacity to do the work 
available, and no more suitable occupation had been 
suggested. Nevertheless, the applicant was not in the 
same condition, as a potential wage-earner, as before the 
accident. A declaration of liability was therefore made, 
with costs to the applicant up to fourteen days before the 
hearing, and to the respondents thereafter. 


ACCIDENT TO FARM WORKER. 


In Treadwell v. Bluck Bros., at Stratford-on-Avon County 
Court, the applicant’s case was that in January, 1936, while 
he was working on a thrashing machine, his raincoat sleeve 
was caught, whereby he sustained fractures of two bones 
in his forearm. After an operation, he was an out-patient 
at the hospital until November. His wages had been 30s. a 
week, and compensation had been paid at £1 a week until 
February, 1937, when the rate was reduced to 10s. a week 
(which was continuing), but did not represent the extent of 
his incapacity. The respondents’ case was that the amount 
was adequate for the partial incapacity. His Honour Judge 
Cotes-Preedy, K.C., having examined the applicant’s hand 
and tested his grip, assessed his worth in the market at 
10s. a week. By consent, an award was accordingly made of 
13s. 4d. a week. 
MINER’S UNEXPLAINED DEATH. 

In Watson v. Easington Colliery Co., at Sunderland County 
Court, the applicant’s deceased husband had been asphyxiated 
by gas in the defendants’ mine. Liability for compensation 
was disputed, on the ground that there had been no accident 
in the course of the employment, as the body was found in 
an abandoned roadway 200 yards from the working place, 
and 73 yards past a canvas door, a little way beyond a barrier 
fence marked ‘“‘ danger” and “no road.” His Honour 
Judge Richardson remarked that the deceased was an 
experienced miner, and he would not have gone deliberately 
to the spot where his body was found. Experiments revealed 
the presence of gas between the canvas door and the barrier, 
but the deceased, on passing the barrier, was apparently 
already gassed and incapable of reading the notices. Up to 
the time of passing the canvas door the deceased had followed 
the 7th South East District way, thinking he was in the 
East Engine plane. Being a stranger in that part of the pit, 





the inferences were that the deceased (1) lost his way and 
also his self-possession, (2) passed the canvas door, (3) met 
the overpowering gas, and (4) crawled under the barrier 
fence in an effort to escape. An award was made of £488 10s. 
and costs. 








Correspondence. 


[The views expressed by our corr are not necessarily 
those of THE SOLICITORS’ JOURNAL. |] 


Liability for Broken Sash-Cord. 


Sir,—I am still entirely unconvinced by the note appended 
to my letter inserted in your issue of to-day’s date. I am 
unaware of any authority for the proposition that an express 
covenant by a lessee to repair the interior implies an 
obligation by the lessor to repair the exterior. 

The obligation of the defendants in Cunard v. Antifyre Ltd. 
[1933] 1 K.B. 551, may have been founded on negligence 
and not on nuisance, but the judgment distinctly states 
that it was an obligation based on the failure of the occupier 
of the property to take reasonable care. 

As to injury to persons outside a building, reference may 
be made to Wilchick v. Marks, Silverstone Third Party [1934] 
2 K.B. 56 (a case of a defective shutter), where both landlords 
and tenant were held liable, and Goddard, J., expressed the 
opinion that even an express covenant by the landlord to 
repair would not have relieved the tenant of his liability 
to the party injured. 

12th June. AN OccASIONAL CONTRIBUTOR. 


Women Traders and the Registration of 
Business Names. 


Sir,—There appears to be a serious omission in the 
provisions regarding the registration of business names. 

In effect, a trader who carries on business under his own 
name does not have to register. But the name alone is 
not sufficient—one should be able to find out whether the 
trader is a man or woman. 

At present a creditor may sue a trader who has nothing 
registered at the business names registry only to find that 
he has sued, as a male, someone who turns out at the trial 
to be a wife or daughter of the apparent debtor. One seldom 
knows more than the trade name and the surname of the 
individuals. 

So far as I can see there is no remedy for this unless it is 
made compulsory to register a business name used by a woman 
which does not itself disclose that fact. No doubt this was 
outside the original purpose of the Act, but I do not think 
it is so now. 

Basinghall Street, E.C.2. A. pE F. Macmin. 

21st June. 





Obituary. 
Mr. H. O. HILARY. 


Mr. Henry Oxtoby Hilary, solicitor, of Bingley, Yorks, 
died on Saturday, 12th June, at the age of fifty-eight. 
Mr. Hilary served his articles with the late Mr. Alfred Platts, 
and was admitted a solicitor in 1907. In 1919 he was 
appointed the first full-time Clerk to the Bingley Urban 
District Council. He was also a member of the Executive 
Committee of the West Riding District Councils Association. 


Mr. J. THOMPSON. 

Mr. John Thompson, solicitor, a partner in the firm of 
Messrs. Fison & Co., of Felixstowe, Suffolk, died recently. 
Mr. Thompson, who was admitted a solicitor in 1903, was 
Secretary of the Felixstowe Chamber of Trade and Commerce. 
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THE ROMANTIC TRADITIONS OF A BYGONE DAY 


combined with Modern Luxury 


AT SELSDON PARK you may enjoy free golf ona 
private 18-hole golf course (6,361 yds.) in our own 





park of 230 acres, over 500 ft. up on the Surrey 
Hills. Dancing, billiards, tennis, squash, swim- 
ming—with a magnificent solarium and electric 
gymnasium—all free. Riding. 

WICKHAM COURT, where Henry VIII courted 
Anne Boleyn, a wonderful Tudor Manor House 
(3 miles from Selsdon Park) has been restored and 
modernised and, with all the sports facilities of 
Selsdon Park, provides the perfect location for a 
restful holiday. Illustrated Brochures free on request. 








De Luxe Hotels at Moderate Inclusive Terms 
ONLY HALF AN HOUR FROM CITY AND WEST END. 


Every room with Hot and Cold Running Water and ‘Phone. 
umerous Rooms and suites with private Bathrooms 
ree service between the Hotels and Station. 


@ The SELSDON PARK 


SANDERSTEAD, SURREY, 


and WICKHAM COURT 
WEST WICKHAM, KENT HOTELS 























GIBSON AND WELDON 


LAW TUTORS, 
27, CHANCERY LANE, LONDON, W.C.2; 








#arch Solicitors’ Examinations, 1937. 
HONOURS EXAMINATION 


28 of the 31 Honoursmen, including the only two Prizemen, were Pupils. 





FINAL EXAMINATION 


The Sheffield Prize and one of the two John Mackrell Prizes were won by Pupils. 
Of the 215 successful candidates, 188 were Pupils. 


OF THE 19 SPECIAL AND LOCAL PRIZES FOR THE YEAR 1936, 14 WERE WON BY PUPILS, 
INCLUDING THE SCOTT SCHOLARSHIP AND THE NEW INTERMEDIATE PRIZE. 























Please mention “‘ Tum Sovicrrors’ JOURNAL ”? when replying to Advertisements. 
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COUNTY COURT CALENDAR FOR JULY, 1937. 


Leighton Buzzard, 22 
*Northampton, 2 (R.B.), 12, 13, 
20 (R.) 
Nuneaton, 16 
Rugby, 15, 22 (R.) 
Watford, 1, 7, 21 


Circuit 1—Northumberland, etc. 
His Hon. Jupae THESIGER 
Alnwick, 28 
Berwick-on-Tweed, 
Blyth, 19 
Consett, 30 
Gateshead, 13 
Hexham, 26 
Jarrow, 
Morpeth, 
+t*Newcastle-upon-Tyne, 7 (R.B.), 
16 (J.8.), 20, 21 (B.), 22, 
23 (A.), 28 (R.B.) 
North Shields, 27 (B.), 29 
South Shields, 14, 15 


Circuit 2—Durhan, etc. 

His Hon. JupGe RicHarpson 
Barnard Castle, 15 
Bishop Auckland, 28 

*Durham, 19, 20 (R.B. every 

Tuesday) 

Guisborough, 30 

t* Middlesbrough, 7 (J.S8.), 14, 23 
Seaham Harbour, 26 

t*Stockton-on-Tees, 6 (B.), 27 
Stokesley (as business requires) 

t*Sunderland, 21 (B.), 22 

+ West Hartlepool, 2, 16 


Circuit 3—Cumberland, etc. 
His Hon. JupGe ALLSEBROOK 
Alston, 
Appleby, 17 (R.) 
+* Barrow-in- Furness, 5, 6 
Brampton, 
*Carlisle, 13 
Cockermouth, 8 
Haltwhistle, 9 
*Kendal, 14 
Keswick, 
Kirkby Lonsdale, 16 
Millom, 
Penrith, 15 
Ulverston, 
t* Whitehaven, 7 
Wigton, 
Windermere, | (R.) 
*Workington, 


Circuit 4—Lancashire. 
His Hon. Jupae Prep, O.B.E., 
K.C, 
Accrington, 22 
i*Blackburn, 5, 7 (R.B.), 12, 


14 (J.8.) 
t* Blackpool, 7, 8, 14, 16 (R.B.), 
(.3.8.) 
*Chorley, 15 
Clitheroe, 13 (R.) 
Darwen, 23 (R.) 


Lancaster, 9 
t*Preston, 6, 13, 20 = (J.8.), 
23 (R.B.) 
Circuit 5—Lancashire. 
His Hon. JupGe CrostHwaltre 
t* Bolton, 6 (J.S.), 14, 21, 27 (J.8.) 
Bury, 12, 19 (J.8.) 
*Oldham, 8 (J.8.), 15 22, 
29 (.J.S8.) 
*Rochdale, 9, 23 (J.8.), 30 
*Salford, 5, 7 (J.S.), 13, 16, 
20 (J.S.), 26, 28 (J.8.) 


Circuit 6—Lancashire. 
His Hon. Jupae Dowpa.t, K.C. 
His Hon. JupGe Procrer 
t* Liverpool, 1, 2 (B.), 5, 6, 7, 8, 
9 (B.), 12, 13, 14, 15, 16 (B.), 
19, 20, 21, 22, 23 (B.), 26, 27, 
28, 29, 30 (B.) 
St. Helens, 7, 21 
Southport, 6, 20, 27 
Widnes, 23 
*Wigan, 8, 22 
Vircuit 7—Cheshire, etc. 
His Hon. Jupee Ricuarps 
Altrincham, 7, 14, 28 
*Birkenhead, 5, 8 (R.), 14 (R.), 
20, 21 (R.), 22, 30 





Chester, 6, 27 


*Crewe, 16 
Market Drayton, 2 
Nantwich, 9 
*Northwich, 15 
Runcorn, 13 
Sandbach, 
*Warrington, 8, 29 


Circuit 8—Lancashire. 
His Hon. Jupee Leicu 
Leigh, 9, 16 
t*Manchester, 1, 5, 6, 7, 8, 9 (B.), 
12, 13, 14, 15, 19, 20, 21, 22, 
23 (B.), 26, 27, 28, 29 


Circuit 10—Lancashire, etc. 
His Hon. Jupee Burais 
*Ashton-under-Lyne, 2, 23, 26 
(R.B.) 
*Burnley, 16, 26 (R.B.), 29, 30 
Colne, 28 
Congleton, 9 
Hyde, 14 
*Macclesfield, 1, 13 (R.B.), 22 
Nelson, 
Rawtenstall, 7 
Stalybridge, 8, 15 
*Stockport, 6, 13, 20, 21, 23 
(R.B.) 


Todmorden, 27 


Circuit 12—Yorkshire. 
His Hon. JupGe FRANKLAND 
*Bradford, 6, 8 (R.B.), 9, 13, 16, 
23 (J.S.), 27 (R.B.) 
*Halifax, 15, 22, 23 (R.B.) 
*Huddersfield, 14 (R.B.), 20, 21 
Keighley, 7 
Skipton, 14 
Circuit 13—-Yorkshire, etc. 
His Hon. Jupce Essennicu 
*Barnsley, 14, 15, 16 
Glossop, 28 
Rotherham, 20, 21 
*Sheffield, 1, 2, 7, 8, 9, 13 (J.8.), 
22, 23, 27, 29, 30 
Circuit 14—Yorkshire. 
His Hon. Jup@e STEWART 
Dewsbury, 1 (R.B.), 13, 29 
(R.B.) 
Leeds, 1 (J.8.), 6 (R.B. 
8 (J.8.), 9, 14 (R.), 15 
16, 20 (R.B.), 21, 22 


Otley, 28 
Wakefield, 8 (R.B.), 20 (R.), 27 


Circuit 15—-Yorkshire, etc. 
His Hon. Jupa@ge Gamon 
Darlington, 7 
Easingwold, 5 
*Harrogate, 9, 23 
Helmsley, 29 





Leyburn, 19 

*Northallerton, 15 

Pontefract, 21, 26, 27 (J.S.), 28 
Richmond, 30 

Ripon, 13 


Tadcaster, 
Thirsk, | | 
*York, 6, 20 


Circuit 16——Yorkshire. 
His Hon. Jupge Str Reainacp } 
Banks, K.C. } 
Beverley, 15 (R.), 16 | 
Bridlington, 12 | 
Goole, 20 | 
Great Driffield, 26 | 
t*Kingston-upon-Hull, 5, 6, 7, 8, 
9 (J.S.), 12 (R.B.), 19 
New Malton, 28 } 
Pocklington, 
*Scarborough, 13, 14, 20 (R.B.) | 
Selby, 
» 


Thorne, 22 
Whitby, 14 (R.), 15 


Circuit 17—Lincolnshire. 

His Hon. Jupae LANGMAN 
Barton-on-Humber, 22 (R.), 29 

t* Boston, 8 (R.), 15 





Brigg, 5 
Caistor, 30 
Gainsborough, 7 (R.), 14 
Grantham, 23 
t*Great Grimsby, 6, 7 (J.8.), 8, 
9, 21 (J.S.), 22 (R. every 
Wednesday) 
Holbeach, 26 
Horncastle, 27 
*Lincoln, 8 (R.), 12, 22 (R.B.) 
*Louth, 20 
Market Rasen, 
Scunthorpe, 12 (R.), 19 
Skegness, 16 
Sleaford, 13 
Spalding, 28 
Spilsby, 9 (R.) 
Circuit 18—Nottinghamshire, etc. 
His Hon. Jupe@r Hitpyarp, K.C. 
Doncaster, 1, 2, 7, 28 
East Retford, 6 (R.), 27 
Mansfield, 5, 6 
Newark, 23 (R.), 26 
*Nottingham, 1 (R.B.), 14, 15 
(J.S.), 16, 21, 22, 23 (B.) 
Worksop, 13 (R.), 20 
Circuit 19—Derbyshire, etc. 
His Honour JupGe Loneson 
Alfreton, 13 
Ashbourne, 
Bakewell, 6 
Burton-upon-Trent, 14, 28(R.B.) 
Buxton, 
*Chesterfield, 9, 16 
*Derby, 7, 20 (R.B.), 21, 22 
(J.S.) 
Ilkeston, 20 
Long Eaton, 15 
Matlock, 
New Mills, 12 
Wirksworth, 8 


Circuit 20—Leicestershire, etc. 
His Hon. Jupce Gavsrairu, K.C. 
Ashby-de-la-Zouch, 8, 27 
*Bedford, 21, 26 
Bourne, 14 (R.) 
Hinckley, 5 (R.) 
Kettering, 20 
*Leicester, 2 (R.B.), 12, 13, 14, 
15 (B.), 16, 19, 13 (R.) 
Loughborough, 6 
Market Harborough, 7 
Melton Mowbray, 9 (R.), 23 
Oakham, 9 
Stamford, 5 
Wellingborough, 22 
Circuit 21—Warwickshire. 
His Hon. JupGe Dae 
His Hon. Jupee Rveaa, K.C. 
( Add.) 
*Birmingham, 1, 2, 5, 6, 7, 8, 9, 
12, 13 (B.), 14, 15, 16, 19, 20, 
21, 22, 23, 26, 27, 28, 29, 30 
Circuit 22—Herefordshire, etc. 
His Hon. JupGe Roope Reeve, 
K.C. 


Bromsgrove, 
Bromyard, 
Evesham, 
Great Malvern, 
Hay, 
*Hereford, 
*Kidderminster, 
Kington, 
Ledbury, 
*Leominster, 
*Stourbridge, 
Tenbury, 
*Worcester, 

(List not yet received.) 
Circuit 23—Northamptonshire. 
His Hon. Jupee Hurst 

Atherston, 8 
Bletchley, 26 
*Coventry, 5, 6, 19, 21 (R.B.), 
28 





Daventry, 9 


Circuit 24—Monmouthshire, etc. 
His Hon. Jupaz Tuomas 
Abergavenny, 
Abertillery, 13 
Bargoed, 14 
Barry, 8 
Blaenavon, 29 
t*Cardiff, 5, 6, 7, 9, 10 
Chepstow, 
Monmouth, 26 
t*Newport, 13 (B.), 20, 22 
Pontypool, 21 
*Tredegar, 15 


Circuit 25—-Staffordshire, etc. 
His Hon. Jupee TEsss 
*Dudley, 13, 20 (J.S.), 27 
*Walsall, 8 (J.8.), 15, 22 (J.8.), 
29 
*West Bromwich, 7 (J.8.), 14, 21 
(J.8.), 28 
*Wolverhampton, 9 (J.8.), 16, 23 
(J.S.), 30 


Circuit 26—Staffordshire, etc. 
His Hon. JupGe Rusgae, K.C. 
Burslem, 
*Hanley, 8 (R.), 22, 23 
Leek, 12 
Lichfield, 14 
Newcastle-under-Lyme, 13 
*Stafford, 9 
*Stoke-on-Trent, 7 
Stone, 26 
Tamworth, 15 
Uttoxeter, 16 


Circuit 28—Shropshire, etc. 
His Hon. JupGe SamukE., K.C. 
Brecon, 16 
Bridgnorth, 14 
Builth Wells, 8 
Craven Arms, 6 
Knighton, 12 
Llandrindod Wells, 9 
Llanfyllin, 
Llanidloes, 
Ludlow, 7 
Machynlleth, 
Madeley, 15 
*Newtown, 
Oswestry, 13 
Presteign, 5 
*Shrewsbury, 19, 22 
Wellington, 20 
Welshpool, 
Whitchurch, 21 


Circuit 29—Carnarvonshire, etc, 
His Hon. Jupce Sir ARTEMUS 
Jones, K.C. 
Bala, 
t* Bangor, 12 
*Carnarvon, 14 
Colwyn Bay, 
Conway, 15 
Corwen, 
Denbigh, 
Dolgelly, 
*Festiniog, 7 
Flint, 14 (R.) 
Holyhead, 13 
Holywell, 5 
Llandudno, 
Llangefni, 
Llanrwst, 16 
Menai Bridge, 
Mold, 21 
*Portmadoc, 8 
Pwllheli, 9 
Rhyl, 23 
Ruthin, 6 
*Wrexham, 19, 20 
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Cireuit 30—GI ganshi 
His Hon. JupGe Wriams, kK. C. 
* Aberdare, 6 
Bridgend, 27, 28, 29, 30 
Caerphilly, 29 (R.) 
*Merthyr Tydfil, 8, 9 


Henley-on-Thames, 30 
High Wycombe, 8 
*Oxford, 5, 26 (R.B.) 
*Reading, 8 (R.), 15 (R.B.), 16 
Shipston-on-Stour, 13 (R.) 
Stratford-on-Avon, 22 





His Hon. 
Dorking, 8 
Epsom, 7, 13 

*Guildford, 1, 15 


*Mountain Ash, 7 Thame, 29 Horsham, 6 
Neath, 20, 21, 22 Wallingford, 12 Lambeth, 2, 5, 9, 12, 


*Pontypridd, 14, 15, 16 
Port Talbot, 23 
*Porth, 12 
*Ystradyfodwg, 13 
Circuit 31—Carmarthenshire, etc. 
His Hon. Junge Davies 


Redhill, 14 
Circuit 49—Kent. 


Wantage, 13 
Warwick, 23 (R.B.) 
*Windsor, 14, 20 
Witney, 
Circuit 37—-Middlesex, etc. 


His Hon. JupGe HARGREAVES 


Ashford, 5 
*Canterbury, 13 


Aberayron, 31 Chesham, 13 — 

T* Aberystwyth, 15 *St. Albans, 20 Seen 14 
Ammanford, 14, 22 West London, 1, 2, 5, 6, 7, 8, 9, | Mesiensane 12 
Cardigan, 13 12, 14, 15, 16, 19, 21, 22, 23,| Folkestone. 8 

t*Carmarthen, 16 26, 27, 28, 29, 30 ’ 


Hythe, 30 
*Maidstone, 9 


| Margate, 15 
, 2 (R.), 8, 9, 16 | largate, 15 


+* Haverfordwest, 21 
Lampeter, 


Circuit 38—Middlesex, etc. 


His Hon. Ju re BEAZLEY 


Llandilofawr, 12 *Edmonton, 
> t+Ramsgate, 
Llandovery, (R.), 21 i. B.), 22, 23 (R.), | sSthechoter 21, 22 


Llanelly, 1, 20 28, 29, 30 (R.) 
Narberth, 19 Grays Thurrock, 13 Sittinchourne. 20 
Newcastle-in-Emlyn, *Hertford, 7 Tenterden, 18 ‘ 
Pembroke Dock, Ilford, 5 (R.), 6, 12(R.), 19(R.), | 2. J 
*Swansea, 5, 6, 7, 8, 9, 10 20, 21 | Circuit 50—Sussex. 


Sheerness, 29 


Circuit 32—Norfolk, etc. *Southend, 14, 15, 16, 26 (R.), 27 | His Hon. Juper Ager 
His Hon. JupGE RowLanps Circuit 39—Middlesex. His rary JUDGE 
Beccles, His Hon. Jupce Littey (2 ‘d -) 
Bungay, 19 His Hox. Jupex Konstam,| Arundel, Pa 
Diss, 20 Brighton, 1, 2, 8, 9 


C.B.E., K.C. (Add.) 


»* DT « 
Shoreditch, 1, 6, 8, 13, 15, 20, 16, 22, 23, 29, 30 


d am Marke 
Downham Market, 1 +*Chichester, 21 





East Dereham, 22, 27, 29 om ~— 
Eye, te Whitechapel, 2, 7, 9, 14, 16, 21, | Heer sonig 6, 38 
Fakenham 23, 28, 30 astings, 13, 27 


Haywards Heath, 


+*Great Yarmouth, 15, 16 Circuit 40— Middlesex. ia 2 
Harleston, His Hon. Jupce Tuompson, K.C. teat tk 
Holt, His Hon. Jupce Hicerns (Add.)|  Worting 6. 20 
t*King’s Lynn, 8, 9 His Hon. Jupce Konstam, eS 2 
tLowestoft, 2 C.B.E., K.C. (Add.) Circuit 51—Hampshire 
North Walsham, Bow, 1, 2, 5, 6, 7, 8, 9, 12, 13, | His Hon. JupGe 
*Norwich, 13, 14 14, 15, 16, 19, 20, 21,2 22, 23, Aldershot, 
Swaffham, 21 26, 27, 28, 29 Basingstoke, 5 
Thetford, 6 Circuit 41—Middlesex. Bishops Waltham, 
Wymondham, 7 His Hon. JupGe Earenaey, K.C. Farnham, 9, 10, 16 
Circuit 33—Essex, etc. His Hon. Jupee Konstam,| *Newport, 
His Hon. JupGE Hivpesvey, K.C. C.B.E., K.C. (Add.) Petersfield, 
Braintree, 16 Clerkenwell, 1, 2, 5, 6 (J.S.), t*Portsmouth, 1, 5 (B.), 
Brentwood, 13 7, 8, 9, 12, 13 (J.S.), 14, 15, Romsey, 
*Bury St. Edmunds, 20 16, 19, 20 (J.S.), 21, 22, 23, Ryde, 7 


*Chelmsford, 12 26, 27 (J.8.), 29, 30 
Clacton, 27 Circuit 42—Middlesex. 
Colchester, 14, 15 His Hon. JupGe Sir Hitt KeEtiy 
Felixstowe, 21 Bloomsbury, 1, 2, 5, 6, 7, 8, 9, 


*Winchester, 14 


Halesworth, (J.S.), 12, 13, 14, 15, 16 (J.S.), | His Hon. Jupae JENK 
Halstead, 30 19, i 21, 22, 23 (J.S.), 26, | *Bath, 8 (B.), 15 (B.) 
Harwich, | _ 27, 28, 29, '30 (« IS. ) Calne, 
+*Ipswich, 7, 8, 9 Circuit 43—Middlesex. Chippenham, 13 
Maldon, 29 His Hon. Jupe@e DryYspaLe Devizes, 12 


Saxmundham, 5 
Stowmarket, 23 
Sudbury, 28 


Woopcock, K.C. 
His Hon. —_. Ee Hiaarns (Add.) 
Marylebone, 5, 6, 7, 8, 9, 12, 13, 


*Frome 20 (B.) 
Hungerford, 19 
Malmesbury, 22 


Woodbridge, 14, 15, 16, ‘19, 20, 21, 22, 23, Marlborough, 
Circuit 34—Middlesex. 26, 27, 28, 29 Melksham, . 
His Hon. Jupce Dumas Circuit 44—Middlesex. *Newbury, — 


Uxbridge, 13, 20 His Hon. JupGe Srr Morpaunt 
Circuit 35—-Cambridgeshire, etc. SNAGGE 
His Hon. JupGE FarRRant His Hon. Jupa@e Dumas (Add.) 


Biggleswade, 16 Westminster, Daily (except Sat’ ys) 


*Swindon, 7, 4 (B.) 
Trowbridge, ° 
Warminster, 
Wincanton, 16 (R.) 


*Kingston, 2, 9, 16, 13 Dareler. 24 

*Wandsworth, 1, 5, 7, 8, 12, 19, | aoe 2 iw 
21, 22, 26, 29, 30 t aeenerag 5, 22 

Circuit 46—Middlesex. Newent, 3 


His Hon. JupGe DrucquerR Newnham, 15 


*Luton, 8 
March, 
Newmarket, 29 
Oundle, 
*Peterborough, 13, 14 


Royston, Barnet, 20, 27 te ore ag 
Saffron Walden, 19 *Brentford, 1, 5, 8, 12, 15, 19, ay ¢ 


Ross, 16 
Stow-on-the-Wold, 23 
Stroud, 13 
Tewkesbury, 12 
Thornbury, 19 
Winchcombe, 


Thrapston, 28 22, 26, 29 

Wisbech, 20 Willesden, 2, 6, 7, 9, 13, 14, 16, 
Circuit 36—Berkshire, etc. 21, 23, 28, 30 
His Hon. Jupce Cores-Prerepy, | Cireuit 47—Kent, etc. 

K.C. His Hon. JupGe WELLS 

*Aylesbury, 9, 23 (R.B.) *Greenwich, 2, 7, 9, 16, 21, 23, 30 
Banbury,.21 (R.B.), 28 Southwark, 1, 5, 6, 8, 12, 13, 15, 
Buckingham, 6 19, 20, 22, 26, 27, 29 
Chipping Norton, 7 Woolwich, 14, 28 


His Hon. 
t* Bridgwater, 2 





y 

| Circuit 48—Surrey, etc. 
His Hon. JupGe Spencer Hoae 

JupcE Hiae 


His Hon. JupGe CLEMENTS 


ArcHER, K.C. 


LamLey, K.C. 


t*Southampton, 6, 13, 20, 
27 


Circuit 52—Wiltshire, etc. 


Bishops Stortford, Circuit 45—Surrey. ‘ ‘ ‘ Court. 

*Cambridge, 21, 22 His Hon. Jupce Haypon, K.C. Son 20 Cemeteiin, o aad Hon. Zeus HoLMAN 
‘ly, 27 ; JUDGE J , : —* _ ee 7REGORY, K.C. 

chin 12 po sing 6. 7. 1A a rae st q Alcester, 14 5 7S.) 2 His eet teoan Wuirtvey, K.C. 
Huntingdon, | 28,. 29 aceon 7 (J.S.), 20 His Hon. Jupce Dopson 


Circuit 54—-Somersetshire, etc. 
Jup@e Parsons, K.C. 











































































t*Bristol, 9 (B.), 12, 13, 14, 15, 
19, 20, 21, 22, "23 (B.), 26, 
27, 28, 29 

*Wells, 6 
Weston-super-Mare, 7, 8 

Circuit 55—Dorsetshire, etc. 

His Hon. Jupa@r Cave, K.C. 

16 Andover, 13 ( (R.) 
Blandford, 22 

Pines 8 (R.), 16 (J.8.), 
19, 20 (R.), 2 
Bridport, 
Crewkerne, 13 (R.) 
* Dorchester, 2 
Lymington, 6 (R.) 
+Poole, 13 
Ringwood, 15 
*Salisbury, 1 
Shaftesbury, 5 
Swanage, 
+Weymouth, 6 
Wimborne, 27 (R.) 
*Yeovil, 8 
Circuit 56—Kent, etc. 
His Hon. Jupce Konstam, 
C.B.E., K.C. 
Bromley, 1, 8 
Dartford, 13, 14 
East Grinstead, 6 
Gravesend, 12 
Sevenoaks, 5 
Tonbridge, 15 
Tunbridge Wells, 20 
*Waltham Abbey, 9 
Circuit 57—Devonshire, etc. 
His Hon. JupGk WETHERED 
Axminster, 19 (R.) 
+* Barnstaple, 6 
Bideford, 7 
Chard, 20 (R.) 
+*Exeter, 15, 16, 26 
Honiton, 28 
Langport, 9 
Newton Abbot, 22 
Okehampton, 23 
South Molton, 
Taunton, 12 
Tiverton, 21 
*Torquay, 13, 14, 27 
Torrington, 8 
Totnes, 
Wellington, 21 (R.) 
Williton, 20 
Cireuit 59—Cornwall, etc. 
His Hon. JupeGe Lias 
Bodmin, 
Camelford, 
Falmouth, 12 (R.) 
Helston, 6 
Holsworthy, 
Kingsbridge, 
peer ye 10 
Liskeard, 16 
Newquay, 
Penzance, 7 

+*Plymouth, 13, 14, 15 

Redruth, 8 

St. Austell, 5 

Tavistock, 12 
+*Truro, 9 


+The Mayor’s and City of London 


ns (Add.) 


IN JONES 


(J.S.), 15, 


» etc. 


8, 15, 22 


21 (B.), 


ins, K.C, 


His Hon. Jupce Tuomas 
Guildhall, 1, 2 (J.S.), 5, 6, 
7 (A) 8, 9 (J.8.), 12, 13, 
.), 15, 16 (J.S.), 19, 20, 
: ‘¢ 22, 23 Tt 26, 27, 


* = Bankruptcy Court. 
+ = Admiralty Court. 
(R.) = Registrar’s Court only 
(J.S.) = Judgment Summonses 
(B.) = Bankruptcy only 
' (R.B.) = Registrar in  Bank- 
ruptcy 
(Add.) = Additional Judge 
(A.) = Admiralty 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 


Option to Purchase.—AssicNeEs. 

(. 3455. A.B. (referred to as “‘ the vendor ’’) for a considera- 
tion grants to C.D. (referred to as “ the purchaser ’’) an option 
to purchase land within a certain period. The option is 
extended by A.B. for a further period and in the document 
extending this option there is a definition clause that the 
expressions “ the vendor ” and “ the purchaser ” shall include 
“the said A.B. and C.D. and their respective personal repre- 
sentatives successors and assigns.” C.D. is about to assign 
the option to E.F., a limited liability company, but in doing 
so he wishes to be advised upon the following points :— 

(a) If C.D. assigns the option for a consideration to E.F. 
and E.F. exercises the option by giving notice as therein 
provided, whereby a contract for sale and purchase is 
created, but defaults under the contract by refusing to complete 
the purchase, can C.D. be held liable under the option and /or 
contract ? 

(6) If E.F. should go into liquidation after notice has been 
given exercising the option, can C.D. be held liable under the 
option and/or contract ? 

(c) If C.D. gives notice exercising the option and then 
assigns the benefit of the contract to sell and buy to E.F., 
will C.D. be liable under such contract upon the default 
of E.F. ? 

A. In the absence of anything to the contrary in the 
document creating for value’an option, it is personal to the 
party to whom the option is given, but being a species of 
property is assignable. In the case mentioned the option 
being expressly conferred on the assigns of C.D. and not 
(it is presumed) offending against the perpetuity rule, it is 
exercisable by the assign of C.D. In Friary, Holroyd & 
Healey’s Breweries v. Singleton [1899] 2 Ch. 622, it was held 
that in case of similar option given in a lease the word “ assigns’”’ 
meant the legal assigns of the lease. In this case as the option 
is apparently independent of any estate, there must be an 
express assignment of the benefit. 

(a) If E.F., an assignee of C.D., exercises the option the 
contract will be with him, and C.D. will not be liable in case 
of default. 

(6) No. A.B.’s remedy would be to prove in the 
liquidation. 

(c) If C.D. gives notice and then assigns he will be liable. 


Legacy, whether Specific. 


Q. 3456. A testator under his will, after bequeathing small 
pecuniary legacies and specific devises, “gives to X all 
moneys whatsoever standing to my credit in the Z Building 
Society’; then follows a devise and bequest of residue 
subject to payment of debts, funeral and testamentary 
expenses and the said small pecuniary legacies. Is the 
bequest of moneys in the Z Building Society a specific legacy, 
or a general pecuniary legacy ? 

A. Everything which a testator identifies by a sufficient 
description and manifests an intention that it should be 
enjoyed or taken in the state and condition indicated by 
that description is specific: per Lord Selborne, C., in 
Robertson v. Broadbent (1883), 8 App. Cas. 812. The gift of 
all moneys standing to my credit in the Z Building Society 
is a specific legacy. 








In matters of urgency answers will be forwarded by post if a stamped 





Restrictions on Distraint. 

Q. 3457. What (if any) restrictions still remain in force 
under the existing Rent Restrictions Acts against a landlord's 
common law right to distrain for rent ? 

A. In the case of controlled houses, the landlord’s common 
law right to distrain for rent can still only be exercised by 
leave of the court, under the Increase of Rent, etc., Act, 
1920, s. 6. The principles upon which the court should 
act were discussed in Townsend v. Charlton [1922] 1 K.B. 700. 


Reservation of Minerals and Right of Working. 


Q. 3458. We have recently acted for the vendor on a sale 
of several hundred ground rents, the land and houses being, 
of course, sold subject to but with the benefit of the leases. 
Our client reserved to himself out of the conveyance as 
follows: ‘‘ Except and reserved unto the vendor in fee 
simple all mines and minerals and mineral substances in or 
under the said pieces or parcels of land or dwelling-house and 
buildings respectively Together with all such rights and 
powers as may be necessary to enable him to search for win 
work and carry away other minerals worked in or under any 
other property and to make and use tramroads railroads 
waterways or conveniences upon over through and under the 
said pieces or parcels of land messuages and buildings making 
reasonable compensation for any damage or injury which 
may be done to the surface or the structure of any buildings 
standing thereon by the exercise upon over across or along 
but not under the surface of the said rights and powers and 
provided that the vendor and his successors in title and his 
and their mineral tenants shall not be responsible for any 
damage occasioned to the said properties or any of them or 
the buildings erected thereon caused by any subsidence of 
the surface of the said pieces or parcels of land or any part 
thereof occasioned by the working of the said excepted mines 
and minerals or by any other cause.” We shall be obliged 
if you will kindly let us know as soon as possible whether 
it is necessary to register the reservations and rights under 
the Land Charges Act, 1925. 

A. The reservation had the effect (1) of severing the legal 
estate in the mines and minerals from the surface, and (2) 
creating an easement in respect of the surface. No. (1) is land 
as defined by L.P.A., 1925, and No. (2) being for a fee simple 
estate is a legal easement within s. 1 (2), and may subsist 
concurrently with the legal estate in the surface: s. 1 (5). No 
registration is required. 


Tenants in Common for Life—Dervisex 1n REMAINDER 
ENTITLED AS ABSOLUTE OWNER—PERsoNS TO Vest LEGAL 
Estate in Him. 

(. 3459. By a home-made will, dated January, 1924, 
M.A., after appointing his sister, E.F., and his nephew, H.A., 
executors thereof, gave and bequeathed unto his executors 
all his property and effects of every description, upon trust 
to divide the interest equally between his sisters, A.B., 8.D., 
and E.F., for their own use, so long as they should live, and 
directed his executors (inter alia) to give to his nephew, 
A.D., when he attained the age of twenty-one years, his 
cottage, No. 50, etc., and after the death of his sisters (above 
mentioned) he directed that his farm should be sold and all 
his moneys called in and divided equally, share and share alike, 
amongst his nephews and nieces therein mentioned. The 
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testator died on the 26th March, 1925, seised of the said 
cottage, and his will was proved by the two executors later 
in the same year. A.B. (one of the life tenants) died on the 
25th November, 1926. 8&.D. (another of the life tenants) died 
on the 12th January, 1930, intestate, and letters of adminis- 
tration to her estate were granted to her surviving sister and 
life tenant, E.F., in March of that year. A.D., the nephew, 
attained twenty-one years on the 4th March, 1937, and 
desires the property to be vested in him in his own right. 
Your opinion would therefore be appreciated on the following 
points :— 

(1) In whom does the legal estate in the cottage now vest, 
in E.F., the survivor of the life tenants (who is also one of the 
personal representatives of the testator’s will), or in the 
personal representatives of the testator’s will alone as the 
persons having the powers of a tenant for life, and, as a 
consequence, who will be the persons or person entitled to vest 
the property in the devisee? Stamford and Warrington 
(Earl of); In re Payne v. Grey [1927] 2 Ch. 217; 96 LJ. 
Ch. 461; 137 L.T. 633, would appear to be in point. No 
conveyance or assent of the legal estate has been previously 
made subsequent to the testator’s death. 

(2) Having regard to (1), whether the vesting should be by 
way of assent or conveyance and what special provisions 
(if any) should be inserted in the assurance. 

(3) In view of the absence of any express provisions in the 
will, what are the respective rights of the life tenants and the 
devisee in regard to income arising from the said cottage ¢ 

A. (1) In view of the fact that the testator died less than 
twelve months before the commencement of the new law, it 
is not reasonable to assume assent to the devisees of the will 
pre-1926. The legal estate is thus still in the personal repre- 
sentatives of the testator, and they will be the persons to vest 
the cottage, etc., in the nephew. Had it been possible to 
assume such an assent, then we suggest that it would have 
been the 4th para. added to L.P.A., 1925, Sched. I, Pt. IV, 
by L.P. (Amend.) A, 1926, which would have been in point, 
with the result that the legal estate would now be in the 
surviving sister: L.P.A., 1925, Sched. I, Pt. Il, para. 3, 
and para. 6 (c). 

(2) An assent is indicated. No special provisions are 
needed save an acknowledgment in respect of the probate. 

(3) It seems to us that the position is equivalent to giving 
the rents, etc., of the cottage to the three sisters until such 
time as the nephew attained the age of twenty-one years, 
after which date the nephew was to take the cottage 
absolutely. If this be so, then the nephew will be entitled 
to the rents as from his attainment of the age of twenty-one, 
while the surviving sister will be entitled to them up to the 
happening of that event, due apportionment being made. 


Settlement—Prrson HAVING THE PoweRs oF A TENANT 
ror Lire—Ricut to PrincipaL Vestinc DEED—PosiITIoN 
WHEN DEED REFUSED. 

Q. 3460. Leasehold property was conveyed by a Deed’ 
dated 1895, to A and B “ as trustees for and on behalf of C.’, 
It was declared ‘“‘ that A and B should be possessed of the 
property upon trust-to pay the income to C during her life 
and upon her marriage the sum to be for her sole and separate 
use and upon her death the property to be sold and divided 
in accordance with the Statute of distribution. Meanwhile 
A and B to have absolute discretion as to the sale or the 
management of the property.” C is still unmarried and 
desires to take over the management of the property. The 
trustees refuse to allow her todo so. Can Cdothis? Is the 
settlement a trust for sale or real settlement and can C demand 
a vesting assent ? 

A. On Ist January, 1926, the legal estate vested in C as 
being the person having the powers of a tenant for life (8.L.A., 
1925, s. 20 (1) (viii) and s. 20 (2); L.P.A., 1925, Sched. I, 











Pt. II, paras. 3 and 6 (c)), as there is a real settlement, the 
trust for sale not arising until after the death of C. 
Notwithstanding the direction as to the powers of A and B 
as to sale and management (S.L.A., 1925, s. 106), C is 
entitled to a principal vesting deed and to exercise the statu- 
tory powers. (S.L.A., 1925, Sched. II, para. 1 (2); see 
para. | (4) for the case of refusal to execute a vesting deed.) 


Scope of Restrictive Covenant. 


Q. 3461. A owns “ Green Gables,” and B owns the adjoining 
property ‘Red Gables.” Both conveyances contain a 
clause that ‘‘ no trade business or manufacture shall be carried 
on upon the said land nor shall anything be done which shall 
be or grow to be a nuisance or annoyance to the owners and 
occupiers of the adjoining property.” B is a haulage con- 
tractor with one lorry. He now commences to build a large 
wooden garage to house his lorry. He has no other place of 
business, so it is assumed that customers must call at his 
house with orders. The area is a strictly residential one. 
Do you consider the covenant has been broken? Can it be 
held that the garaging of a lorry in these circumstances is 
“carrying on a trade or business” or “doing something 
which is a nuisance or annoyance to neighbours ” ? 

A. The circumstances disclose a breach of the covenant, 
but the further questions arise whether it is still enforceable, 
and, if so, by whom. The date of the covenant is important 
on the question of deterioration of the neighbourhood. It 
should also be ascertained whether the covenant was framed 
so as to run with the land, or whether it was merely personal 
to the original vendor. The existence of a building scheme 
is an important factor, and it should be ascertained whether 
there was a deed of mutual covenants between the original 
purchaser of land on the estate—if there was a scheme of 
development under which the houses were built. If the 
covenant was only personal to the vendor, and he has parted 
with the last plot on the estate, the covenant may not now 
be enforceable by anybody. On the other hand, the benefit 
of the covenant, and the right to sue for breaches by adjoining 
owners, may have been assigned to A or his predecessors in 
title, by appropriate provision in the deeds of “ Green 
Gables.” 


Object of Holding Company. 

Q. 3462. What is the usual object of a company commonly 
known as a “ holding company ” ? 

A. The usual object of a holding company is to acquire, 
on such térms as the directors may deem fit, such shares in 
other companies as may, in the opinion of the directors, be 
advantageously held by the company. A holding company 
is usually a financial concern, i.e., it carries on no trade or 
business, other than the buying and selling of shares. It may 
not, in some cases, even do that. For example, a colliery 
company may use up its seams, or cease operations from other 
causes. Instead of winding up, the company may invest its 
assets in the purchase of shares of other companies, and 
distribute the dividends (which will constitute its own income) 
among its own shareholders. A holding company may also 
be formed for the purposes of localising losses or liabilities. 
A multiple shop concern may have branches in different 
parts of the country. Those in each area may be formed into 
separate companies, the shares in which will all be held by the 
parent company. A group of shops which do not prosper 
will thus not involve the other groups in consequent losses, 
although the parent company will participate in profits from 
all the groups. Again, a testator may own more than one 
business. Each may be formed into a separate company, and 
the shares of all the companies will be held by a trust company, 
in which the beneficiaries under the will are the shareholders. 





Mr. Enoch Evans, solicitor, of Walsall, left £66,956, with 
net personalty, £60,085. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


21 June.—A dreadful tragedy, throwing a lurid light on 
the conditions of the old convict settlements, 
ended on the 21st June, 1824, with the execution of Alexander 
Pierce, a native of Fermanagh, transported to Van Dieman’s 
land for stealing six pairs of shoes. His crime was murder 
and cannibalism. Heavily ironed, he had escaped to: the 
woods with another convict. After they had wandered 
about without food for several days, Pierce had killed his 
companion with an axe, afterwards devouring his flesh. When 
captured, he declared that “‘ no person can tell what he will 
do when driven by hunger.” 


22 June.—On the 22nd June, 1915, there opened at the 
Old Bailey the trial of George Joseph Smith, 
the “ Brides in the Bath”’ murderer. 


23 JuneE.—Richard Aske, descended from the ancient 
Yorkshire family of that name, was one of 
the lawyers who profited by the great rebellion. Called 
to the Bar at the Inner Temple in 1616, he displayed through- 
out his career “left wing” tendencies which finally cul- 
minated in his being appointed junior counsel on the trial 
of Charles I. He was rewarded with a seat as Justice of the 
Upper Bench (as the King’s Bench was then called). For a 
short time, in June, 1655, he was the only judge of the court. 
He died before the Restoration, on the 23rd June, 1656. 


24 June.—When pleasant Clifford’s Inn was so short- 
sightedly swept away, an irreparable public loss, 
sacrificed for private gain, few realised that a link with the 
Great Fire was thus severed, for on the 24th June, 1670, the 
authorities of the Inn granted that ‘‘ the Reverend Judges 
of this land may at their pleasures, freely use and sit in the 
Hall of this Society for the hearing and determination of all 
causes for or concerning the rebuilding of the said City.” 
The Hall just destroyed was built on the foundations of 
this old hall in the eighteenth century, and London should 
have been more gracious than to allow the utter wiping 
out of ail traces of a place so intimately connected with its 
resurrection from ashes. 


25 JuneE.—On the 25th June, 1881, Mr. Justice Field 
gave judgment in a sensational libel action 

arising out of the controversy which centred round the Duke 
of Westminster’s “ Bend Or,” winner of the Derby in the 
previous year. The veterinary surgeon employed by the 
Duke had sued The Morning Post in respect of a statement 
that he had supplied injurious medicines to the horse just 
before the race. There was a good deal of highly technical 
turf evidence about the nature of the balls administered, 
and the jury ultimately awarded the plaintiff £1,750 damages. 


26 June.—Lord Corehouse died on the 26th June, 1850, 
eleven years after a paralytic stroke had 
compelled him to retire from the Scottish Bench. During his 
thirteen years’ service he had established himself as something 
of a legal oracle, and one portrait of him describes how 
“his abstinence from all vulgar contention, all political 
discussion and all public turmoils, in the midst of which he 
sat silent and still, trembling in ambitious fastidiousness, 
kept up the popular delusion of his mysteriousness and 
abstraction to the very last.” 


27 June.—The Ross libel case, the last great case of 
F. E. Smith’s private practice at the Bar, 

opened at the Old Bailey on the 27th June, 1914, before 
Mr. Justice Avory. It was, in effect, an echo of Oscar Wilde’s 
trial, for the prosecutor was Wilde’s literary executor, and the 
prisoner, accused of conspiring to bring against him charges 
of moral perversion, was Crosland, the Bohemian puvet, 
who had moved in the same literary circles, and cherished 
a deep hatred against both men. Though Smith appeared 
for the Crown, all his skill could not secure a conviction. 





THe WeEEK’s PERSONALITY. 

Never was there a criminal such as George Joseph Smith. 
Sordid in his mind, patently uneducated in his manner, he yet 
fascinated eight women into going through a form of marriage 
with him. All he defrauded. Three he drowned with the 
most cunning and hypocritical ingenuity, with the most 
cold-blooded appraisement of the exact cash value of the 
death of each. Playing the part of an affectionate husband 
down to the very moment of the crime, he trapped them 
unsuspecting and drowned them in the act of taking a bath. It 
was the murder of his first victim, Bessie Mundy, which 
eventually brought him to the gallows, a crime committed 
just three years before justice eventually claimed him. If 
only the tears he had shed at her inquest and the plausible 
story he had told had failed to hoodwink the authorities, the 
most repulsive of English criminals would have had a shorter list 
of triumphs. The deliberate skill with which he played upon 
the tenderest and most sacred feelings of his victims, caressing 
them while he was calculating the exact moment of their 
deaths, is one of the most horrible revelations ever made in a 
court of law. In the dock his self-possession and bravado 
deserted him. Everything about him damned him, and 
no advocacy was of avail. 

THE Lost Captive. 

At the Liverpool Assizes recently, when a prisoner failed 
to appear in the dock, the explanation offered to Hilbery, J., 
was that a telephone between the prison and the transport 
contractor had broken down and a policeman had been sent 
on a bicycle to tell the contractor to send a taxi to the prison 
to collect the man. So justice waited, and the accused 
arrived in unwonted luxury. The situation recalls an amusing 
story from the memoirs of the great Hawkins, J. The scene 
was Saffron Walden, and the occasion was the trial of a small 
boy for stealing a ball of twine. For years the little town 
had not had a prisoner, and the recorder, full of pomp and 
dignity, revelled in the unexpected opportunity of sitting in 
the seat of judgment. In well-chosen phrases he charged the 
Grand Jury, dwelling eloquently on the law of larceny and, 
finally, the great moment came when in impressive and 
commanding tones he ordered the police to “ put up the 
prisoner.” Down the steps from the dock the officer vanished. 
There was a pause—a prolonged pause. At last he reappeared, 
confused and apologetic, and said: “I beg your honour’s 
pardon, my lord, but they have forgot to bring him. They’ve 
left him at Chelmsford.” Saffron Walden having no gaol, 
the small delinquent had+been sent to the assize town for 
safe custody and utterly forgotten there. 


A Dark Srory. 

Among the extracts from the Duke of Portland’s memoirs, 
now appearing in a daily paper, there is a reference to 
Littlecote, in Wiltshire, and the dark deed which is said to 
have put it into the hands of Chief Justice Popham. I never 
knew till now that since that time a ghost is said to haunt 
the house. The tale has many of the elements of a detective 
thriller. In Elizabethan times, wild Sir Richard Dayrell 
owned the place. Having occasion to hush up a domestic 
scandal, he sent a servant on horseback to fetch a midwife, 
blindfolded. She did her work and then “she saw the 
knight take the child and murther it and burn it in the fire 
in the chamber.” Then, having been well rewarded, she was 
taken away again blindfolded. But the dreadful scene ran 
in her mind. “ She considered with herself the time she was 
riding and how many miles she might have rode at that rate 
in that time and that it must be some great person’s house, 
for the room was twelve feet high and she should know the 
chamber if she saw it.” By these and other clues, the 
murderer was traced and brought to trial before Popham, 
but ‘‘ this judge had his noble house, park and manor and, 
I think, more for a bribe to save his life.’ Sentence was 
given according to law, but tradition points to wire-pulling 
behind the judicial scenes. A strange, dark, improbable tale ! 
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Notes of Cases. 


Judicial Committee of the Privy Council. 
International Railway v. The Niagara Parks Commission. 


Viscount Sankey, Lord Blanesburgh and Lord Macmillan. 
5th, 8th, 9th, 11th, 12th March and 15th April, 1937. 


OnTARIO—RAILWAY—TRANSFER TO PusBLIC AUTHORITY AT 
Enp oF AGREED Preriop—MeEtHop or CALCULATING 
(‘OMPENSATION. 

Appeal from a decision of the Court of Appeal for Ontario- 
affirming a majority award of arbitrators. 


The defendant Commission were a statutory body having 
control of a large area of land on the Niagara River above and 
below the falls, which had been developed as a public park. 
The promoters of the company, who were the plaintiff 
company’s predecessors in title, in 1891 entered into an 
agreement with the defendants’ predecessors in title, the 
material provisions of which were as follows: The company 
were given the right to operate the railway, on payment of an 
annual sum, for forty years, with an option for another 
twenty years. Atthe end of the forty or the sixty years, as the 
case might be, the company were to be compensated by the 
Commissioners for their railways, equipment, machinery and 
other works. On failure to agree as to the sum payable, the 
matter was to be submitted to arbitration. Subject to the 
payment of compensation, the whole of the company’s 
railway property was, at the end of either period, to become 
the defendants’. The agreement received statutory confirma- 
tion in 1892. The railway was not a success financially and, 
the forty-year period of the company’s franchise being due 
to expire in 1932, the company notified the Commission that 
they did not desire a renewal. No agreement was reached 
as to compensation, and the three arbitrators by a majority 
made an award against which the company appealed. 

Lorp MAcMILLAN, delivering the judgment of the Board, 
said that the contest between the two parties was a contest 
between two rival principles for the calculation of compensa- 
tion. The first, contended for by the company, took as basis the 
cost of reconstruction less depreciation, the second, contended 
for by the Commission, took as basis the value that could be 
realised from the disposal of the railway’s component parts. 
The majority of the arbitrators decided in favour of the latter 
principle, fixing $179,104 as compensation on the former 
and $967,592 on the latter. Put briefly, the main ground on 
which the two arbitrators had adopted the breaking-up basis 
was to be found in their interpretation of the agreement as 
not excluding consideration of profits and losses. Conse- 
quently, as the railway had not been earning profits and could 
not do so in the future, they held that it possessed only a 
break-up value for the Commission. Their lordships could 
find in the agreement no justification for assessing the 
compensation at break-up value. The company were bound 
to maintain and operate the railway up to the end of the 
forty years, and could not legally have dismantled it and 
tendered the broken-up material to the Commission. Their 
lordships knew of no instance in which compensation payable 
by the transferee of a public utility undertaking as a going 
concern had been fixed as the break-up value to the transferee, 
and it would require very clear language in the agreement to 
lead to such a result. If intending bondholders in the 
company had been informed that the compensation on which 
they were asked to rely as security need amount to no more 
than the break-up value of the railway material, it was 
unlikely that there would have been much response to the 
issue of bonds. Notwithstanding the many cases before the 
courts in which many different formule of compensation had 
been construed, counsel had been unable to cite any case 
where the acquiring authority had been, as here, found liable 
only in quantum lucrati. The Court of Appeal and the 
majority arbitrators had been unduly influenced by the 








company’s unfortunate financial experience, but the meaning 
of the agreement must be the same whether the railway 
proved a success or a failure. The appeal succeeded, and 
compensation must be fixed on the higher basis. 

CounseL: W. N. Tilley, K.C., and D. L. McCarthy, K.C., 
for the appellants; A. G@. Slaght, K.C., F. W. Griffiths, K.C., 
and W. Barton, for the respondents. 

Soricitors : Charles Russell & Co. ; Gard, Lyell & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Muhammad Husain Khan and Others v. Babu Kishua 
Nandan Sahai. 


Lord Maugham, Sir Shadi Lal, and Sir George Rankin. 
7th May, 1937. 


InpIA—Hinpu LAw—INHERITANCE—ACQUISITION BY SON 
oN Brirta or Jomnt INTEREST WITH FATHER IN ESTATE 
INHERITED FROM MALE “‘ ANCESTORS ’”—WHETHER APPLIC- 
ABLE WHEN ANCESTOR A MATERNAL GRANDFATHER— 
PRACTICE AND PRocEDURE—ALLEGED DEeEFEcTs IN PRo- 
CEEDINGS IN CouRTS BELOW—MERITS oF CASE NOT 
AFFECTED—No Remanp—Cope or Ctvin PROCEDURE 
(Act V of 1908), s. 99. 


Appeal from a decision of the High Court of Judicature, 
Allahabad. 


One, Ganesh Prasad, died in 1914 possessed of a valuable 
estate, and leaving his son, Bindeshri Prasad, him surviving. 
Part of the estate was sold in 1924, in execution of a decree 
obtained against Bindeshri by a creditor. Bindeshri, having 
brought this suit for annulment of the sale, on the ground 
that, as was alleged, it was vitiated by fraud, died in 1926, 
his widow, Giri Bala, being substituted as plaintiff, as she 
was her husband’s sole heiress. On her substitution she 
obtained leave to amend the plaint on the ground that, under 
a will made by the testator, Ganesh, in 1914, Bindeshri 
obtained the estate for life only, she being made absolute 
owner after his death. There was a dispute as to the existence 
of the later will, and the board decided that matter in favour 
of the widow on the evidence. In the plaint as amended, 
Giri Bala prayed that, even if the sale should be held valid 
as against her husband, it should be declared inoperative 
as against her own rights. The High Court, reversing the 
decision of the Subordinate Judge of Banda, held that the 
amendment was valid. The High Court also held that the 
sale was inoperative against the rights of Giri Bala as devisee 
under the will of 1914. 

Sir Suapr Lat, delivering the judgment of the Board, 
said that, on the issue as to the amendment, it was contended 
for the defendants in the action, the present appellants, 
that, while the widow could continue her suit on the cause 
of action which accrued to her husband, she was not entitled 
to add to it an alternative cause of action which accrued 
to her in her personal capacity. Section 99 of the Code 
of Civil Procedure, 1908, provided that no case should be 
remanded in appeal, or decree reversed, on account of any 
misjoinder of parties or causes of action, or defect in 
proceedings, not affecting the merits. The Code did not 
regulate appeals from India to the Board, but that rule 
was calculated to promote justice. Even if there was a 
misjoinder here, their lordships would not adopt a cause 
which would merely prolong litigation, and that point, 
therefore, failed. As to the will, it was contended that the 
testator had no power to devise the estate absolutely to 
Giri Bala because, he having inherited it from his maternal 
grandfather, it was ancestral property in which, according 
to Hindu law, the son, Bindeshri, by virtue of his birth 
acquired a joint interest with his father. There was a wide 
diversity of judicial opinion in India on this question: see 
inter alia, Karuppai v. Sankaranarayanan (1.L.R. 27 Mad. 
300); Jamna Prasad v. Ram Partap (1.L.R. 29 All. 663), 
and Bishwanath v. Ganjadhar (3 Pat. L.J. 168), and it should 
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no longer be left in a state of uncertainty. Sir Shadi Lal, 
having considered the relevant passage of the Mitakshara 
(the 27th Sloka of the first section of Chapter 21), held that 
the rule in question, that the property which a man inherited 
from any of his three immediate male ancestors was ancestral 
property as regards his male issue, and that his son acquired 
jointly with him an interest in it by birth, did not apply to 
property inherited from a maternal grandfather. While 
the word “‘ ancestral”’ in its ordinary meaning included an 
ancestor in the maternal as well as the paternal line, the 
“ancestral” estate to which the Hindu law in question 
applied must, as shewn by the text of the Mitakshara, be 
confined to property inherited by a father from his male 
ancestor in the male line. The appeal must be dismissed. 

CounseL: W. Wallach, for the appellants ; L. de Gruyther, 
K.C., and 8. Hyam, for the respondent. 


Souicrrors: 7. L. Wilson & Co.; Douglas Grant & Dold. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeai. 


Workington Harbour and Dock Board ». Trade Indemnity 
Co. Ltd. 


Greer, Slesser and MacKinnon, L.J.J. 
24th and 25th May, 1937. 
GUARANTEE—ContTract To Construct Dock—PERFORMANCE 

GUARANTEED BY Monrty Bonp—Loans To Conrractors 

BY Dock Boarp—NoNn-PERFORMANCE OF CONTRACT 

ACTION AGAINST GUARANTORS FOR FuLL Amount DUE 

FROM CONTRACTORS DisMISSED—FRESH ACTION IN RESPECT 

or Loss IncurreD By Dock Boarpb In CoMPLETING WorK 

—WHETHER MAINTAINABLE. 

Appeal from a decision of Lewis, J. 

In 1922, certain contractors entered into a contract with 
the board to construct a dock, the Trade Indemnity Co., Ltd., 
guaranteeing performance of the work by a money bond in 
the sum of £50,000, which contained express provisions 
negativing the release of the surety on a variation of the 
contract. The board incorporated the relevant documents 
in the contract of guarantee and made it clear that they 
were a non-disclosing body. Under the instructions to persons 
tendering for the work, the board had thrown all the responsi- 
bility for obtaining information as to the nature of the ground 
where the dock was to be made and physical difficulties to be 
met on the contractor. Work having begun in 1922, the 
contractors in 1924 could not, owing to the physical difficulties 
unexpectedly encountered, continue without financial aid, 
and the board lent them £20,000 with interest at 5 per cent. 
under a written agreement supplemental to the contract, the 
loan being repayable by a 15 per cent. reduction from all 
future payments in respect of works in connection with the 
contract and the whole amount becoming payable on demand 
on breach of the contract by the contractors. In the event of 
non-payment, the amount owing was to be deemed part of 
the cost of completing the work, and all the board’s powers 
under cls. 85 and 86 of the contract were to come into force 
in respect of the amount of the loan unpaid as if default in 
payment had been specifically mentioned in the contract as 
an event upon the happening of which the powers should 
arise. In 1925, a further loan of £25,000 was made on similar 
terms. The guarantors knew nothing of these advances. The 
contractors having failed to perform the contract, the board 
claimed the £50,000 from the guarantors, relying on the final 
certificate of the engineers given in 1932, certifying 
£78,785 14s. 7d. as due, this amount including the balance 
due on the loans. The board contended that the loan contracts 
were merely variations of the original contract and that the 
terms of the bond expressly preserved the liability of the 
guarantors. The House of Lords in February, 1936, held 


(1) that the bond was a contract of guarantee and not insur- 
ance, (2) that in the circumstances there was no misrepresenta- 
tion or non-disclosure of material facts invalidating it, and 





(3) that the loan agreements were independent of the original 
contract and not alterations in it and that the guarantors were 
not liable for the sums lent. These should not have been 
included in the certificate, which thus included sums to an 
unknown amount not due under the original contract and 
was not binding on the guarantors. Non-payment of this 
certificate being the only evidence of default, judgment was 
accordingly given for the defendants ({1937] A.C. 1). The 
board now brought a second action against the guarantors 
claiming to recover damages for delay and the expense 
incurred by them in re-entering and completing the work 
left undone by the contractors. Lewis, J., dismissed an 
application by the defendants to stay the proceedings. 

GREER, L.J., allowing the defendants’ appeal, said that it 
had been argued that the case should not be stopped in limine, 
but that it should be left to be decided when pleadings were 
closed, on a preliminary point of law or at the trial. But the 
action could not succeed as the result of its going to trial 
would be that the defendants would be twice vexed in the 
same cause. The only action which could be brought under 
the bond was one against the bondsmen because it had not. 
paid the sum which the third party, whom they guaranteed, 
had become liable to pay the plaintiffs. His lordship referred 
to Brunsden v. Humphrey, 14 Q.B.D., at p. 147, and said that 
the original action was for damages sustained by the plaintiffs 
by the bondsmen’s refusal to adhere to:their bond and covered 
the whole liability alleged against them. The plaintiffs had 
wholly failed to prove the damages resulting from the breach 
of contract. They had been in a position to prove them as 
they might have called the engineer to say how much was 
payable in respect of the delay and what was the damage in 
respect of other matters. Though the damages were put in 
a different way in the second action, it was still the same 
damages which were claimed as were sued for in the first 
action. His lordship referred to Nelson v. Crouch, 15 C.B. 
(N.s.) at p. 109, and said that the plaintiffs could have 
recovered in the first action what they were now seeking to 
recover. 

Suesser, L.J., agreed, and MacKinnon, L.J., dissented. 

CounsEL: Evershed, K.C., and H. Burt; Macaskie, K.C., 
Inman, K.C., and L. Mead. 

Soxicrrors: Wedlake, Letts & Birds ; 
Sturt & Hardy. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Johnson, Weatherall, 


Andreae v. Selfridge & Co. Ltd. 
Greene, M.R., Romer and Scott, L.JJ. 
25th, 26th, 27th and 28th May, 1937. 
BuILpING OPERATIONS—LARGE BUILDING ON 
EXTENSIVE DEMOLITIONS AND EXCAVATIONS, 
Dust—RIGHTS OF 
ASSESSMENT OF 


NUISANCE 
ISLAND SITE 
MopeERN MacHINERY—NOISE AND 
OccuPtER OF NEIGHBOURING PREMISES 
DAMAGES. 
Appeal from a decision of Bennett, J. (80 Sox. J. 792). 


The plaintiff kept an hotel in Wigmore Street, London, 
being tenant, for a term of thirty years from 1921, of two 
houses which stood on the western part of an island site 
covering three and a half acres. In 1928, the owners of the 
part of the site on which these premises stood entered into a 
building agreement with the defendants whereby they were 
to become entitled to the grant of a lease so soon as £40,936 
was paid by them and when they had caused all existing 
leases, etc., to be surrendered and had erected certain specified 
buildings. It was further agreed that upon payment of the 
sum the defendants should take possession of the land, 
becoming entitled to the rents and to the benefit of all other 
rights reserved by existing leases and being authorised to 
determine the leases as they thought fit. At all material 
times the defendants had not acquired all the outstanding 
leasehold interests, and, therefore, in respect of that part of 
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the property of which they had acquired the leases they 
were in the position of licensees. They also entered into a 
building agreement with the owners of the rest of the site. 
In 1931, the plaintiff agreed to sell the defendants her premises 
for the residue of the term for £14,750. It was agreed that 
she should continue as their tenant on the original terms till 
September, 1936. The work of the defendants now complained 
of was divisible into three operations (1) November, 1931, to 
February, 1932, (2) Ist July, 1935, to September, 1935, 
(3) April, 1936. The plaintiff issued a writ on the 16th July, 
1935, claiming damages for nuisance. Bennett, J., held that 
she had suffered damage and gave judgment in her favour 
for £4,500. The defendants appealed. 

GREENE, M.R., in giving judgment, said that, broadly and 
reasonably, the operations in respect of the site must be 
treated as one, and in assessing damages all could be taken 
into account. His lordship, dealing with the first operation, 
consisting of the demolition of a great number of houses, the 
excavation of the site to a depth of 60 feet, the erection of 
a steel framework and the use of several cranes, observed 
that it seemed to him that if persons for their own convenience 
chose to work cranes creating a disturbance from 7 a.m. to 
10 p.m. the matter might in some cases be very seriously 
regarded, though in this case it was no more than a make- 
weight. With regard to night work, his lordship said that he 
protested against the idea that if persons for their own 
convenience chose to destroy even one night’s rest for their 
neighbours, this was excusable. It was not a trivial matter 
of which the law would take no notice. Dealing with the 
second operation, his lordship said that on the evidence the 
dust produced was something not to be endured in the 
absence of a proper explanation by the defendants. The 
defendants had argued that in temporary operations like demo- 
litionand building everyone must endure some discomfort, since 
the work could not be done without a certain amount of dust 
and noise, and that if all reasonable steps were taken to 
ensure that there was no undue inconvenience, the neighbours 
must put up with it. But the learned judge had held that 
the qualification did not apply here, because it could only 
apply where the work done was a usual and normal use of 
land, and he found that these operations were not such. 
His lordship did not think this was correct. This type of 
demolition and construction was not so unusual as to prevent 
the qualification operating. The rule in dealing with the 
ordinary use of land did not mean that building methods were 
to be stabilised for ever. New inventions enabled land to 
be more profitably used, whether by digging into the earth 
or building up to the sky, and whether that was a matter 
desirable for humanity was irrelevant. It was a normal use 
of land to have the depth of foundations and height of 
building which might be reasonable in the circumstances in 
the development of the day. These operations were not of 
such an abnormal character as to justify treating the whole 
of the disturbance created as a nuisance. Further, the 
plaintiff, as owner of an hotel, had no right of complaint 
which another person would not have had. If the defendants 
had carried on the work, though noisy, with all reasonable 
skill and precautions not to cause annoyance to neighbours, 
the plaintiff might have lost all her clients without having 
any cause for complaint. His lordship considered the evidence 
relating to the work, and said that if due care and attention 
had been given and due regard had been had to the neighbours, 
it could have been carried out so as not to cause the nuisance 
it did. Those who said that their interference with the 
comfort of their neighbours was justified because their 
operations were normal and usual and conducted with 
reasonable care and skill were under a specific duty to use 
that reasonable care and skill, and it was not correct to do 
what they liked till somebody complained. They should 
reduce the nuisance to a minimum, and it was no answer to 
say that this would involve doing the work more slowly or 
putting them to extra expense. All these were matters of 











common sense and degree, and it would be unreasonable to 
expect people to conduct their work so slowly and expensively 
as to make it prohibitive. The defendants’ idea seemed to 
have been that their wish to hurry and conduct the work 
according to their own convenience was to prevail if there 
were any conflict between this and the comfort of the 
neighbours. This was not carrying out its obligation to use 
reasonable care and skill. In assessing damage it was 
necessary to be careful not to throw into the scales against 
the defendants any loss caused by operations which they 
were legitimately entitled to carry out. Taking a fair measure 
of the loss which the plaintiff had suffered from operations 
of which she could properly complain, £1,000 damages should 
be awarded. 

Romer and Scort, L.JJ., agreed. 

CounsEL: Morton, K.C., and R. W. Turnbull; Vaisey, 
K.C., and Tillard. 

Soticrrors : Jaques & Co.; Boyce, Evans & Sheppard. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Taplin’s Estate; Watson v. Tate. 
Simonds, J. 5th and 6th May, 1937. 


HusBAND AND WIFrE—PRESUMPTION OF MARRIAGE—PERSONS 
Livinc ToGETHER FoR SEVERAL YEARS—REPUTE—DATE 
AND PLace or MARRIAGE SPECIFIED IN CHILDREN’S BrrtTH 
CERTIFICATE — REGISTRATION ComPpuLsORY THERE — No 
Entry TRACEABLE—WHETHER PRESUMPTION REBUTTED. 


The deceased having died intestate in 1925, her nearest 
relations were the children of her brother Thomas Belias. 
There was evidence that he had practised as a solicitor in 
Australia, attaining a prominent position as such at Rock- 
hampton in Queensland, where he had resided from 1860 till 
his death in 1870. He had all the time lived with a woman 
whom he held out to be his wife and who was known as Emily 
Bellas, formerly Morris, both they and their children being 
received in local society. On their children’s birth certificates 
they were stated to have been married in Ballan in Victoria 
on the 10th January, 1860, but though at that period 
registration was compulsory there, no record of the marriage 
could be found. In a deed entered into in 1873 by the father 
of Thomas Bellas, covenanting to make payments for the 
children’s support, he referred to the “* reputed children ”’ of 
his son “now in England with their mother Emily Morris, 
otherwise Emily Bellas.” On this evidence certain remoter 
relatives contended that the children were illegitimate and 
could not take under the intestacy. 

Smonps, J., in giving judgment, said that the man and 
woman had for ten years lived together in a small community 
with proper views as to marital relations and been regarded 
as man and wife. The presumption that they were such 
could only be disturbed by the most cogent evidence. The 
fact that they pinned themselves to a marriage at a certain 
date and place, whereas the records contained no entry of 
such a marriage, did not displace it. Absence of a record 
was possible. Further, the words in the deed were not 
sufficient ground for saying the children were illegitimate. 

CounseL: G. Knowles; Sir Gerald Hurst, K.C., and 
Q. Hurst ; Harman, K.C., and W. M. Hunt. 

Soricrrors : Ridsdale & Son; F.H. Adams ; E.G. Draper. 

[Reported by Francois H. Cowpsr, Esq., Barrister-at-Law.) 


In re Simeon. 
Luxmoore, J. 27th and 28th May and Ist June, 1937. 


WaATER—SALE oF LAaND—RESERVATION OF WATER AND 
GRANT OF EASEMENTS FOR OBTAINING IT—WHETHER 
INTEREST IN LAND—RuiGHT TO COMPENSATION FOR INJURY 
—Lanps CLauses Consotipation Act, 1845 (8 &9 Vict, 
c. 18), 8. 68. 
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In 1904, the owner of the Swainston Estate, which then 
included certain land known as Pitts Farm, granted to the 
Isle of Wight Rural District Council, for a term of 999 years, 
the right to enter upon a portion of the Pitts Farm land for 
the purpose of searching for and taking water to obtain a 
supply for domestic purposes in the Parish of Calbourne, the 
right to make a reservoir on another part of the Pitts Farm 
land, and the right to lay a pipe line thereto, with all necessary 
ancillary powers. The council agreed with him to provide a 
free supply of water to a certain farm and not to extend their 
supply outside the parish or to raise the water rate there 
above a certain scale without his written consent. The 
agreement also provided that in certain events (which had 
now happened) he might at his own expense lay down pipes 
and take water from the works to supply certain premises on 
the estate, and that the council should provide free for this 
purpose a constant and sufficient supply. These works had 
been carried out and a free supply of water was now being 
provided accordingly. Divers supplemental agreements were 
subsequently entered into. In 1932, the then owner of the 
estate, conveyed the Pitts Farm land to a purchaser in fee 
simple. The conveyance was expressed to be subject to certain 
reservations in favour of the estate owner: (1) all water, 
surface or underground, in or under the property conveyed, 
and all easements, rights of way, privileges, etc., necessary 
to its full enjoyment; (2) all rents and payments receivable 
by the estate owner in connection with the first reservation 
and all rents and payments payable by the council under the 
principal and supplemental agreements. There was also a 
covenant, so framed as to run with the land, that the purchaser 
and his successors in title would not do anything on the land 
conveyed which would diminish the supply of water derived 
therefrom, or impair its purity. In 1934, under powers 
conferred by the Public Works Facilities Act, 1930, and the 
Isle of Wight Rural (Public Works Facilities Compulsory 
Purchase) Confirmation Order, 1934, the council served on the 
estate owner a notice to treat in respect of 15 acres forming part 
of the Pitts Farm land (not being*those parts of the land over 
which they acquired rights under the agreement of 1904). 
They required the land for the construction of waterworks 
for the supply of certain districts under powers conferred by 
the Public Health Act, 1875, ss. 51 to 70. The estate owner 
claimed £7,500 under the Lands Clauses Consolidation Act, 
1845, s. 68 (incorporated in the Act of 1930 and the Order of 
1934), in respect of the injurious effect on the Swainston Estate 
of the compulsory purchase proposed. No water flowing in 
any known or defined channel was tapped by the council 
through its works under the principal and supplemental 
agreements or would be tapped on the land proposed to be 
acquired. A pumping station on the new site would probably 
tap water which would otherwise percolate to the area tapped 
by the existing works and might affect the quantity of water 
reaching them, but would be unlikely to tap any water which 
in its absence could not be tapped by pumping at the existing 
works. (The reservoir proposed for the new site was to have 
a capacity of 500,000 gallons, a minimum of 100,000 to 
250,000 gallons being drawn from the new site in each twelve- 
hour pumping day.) On arbitration, the arbitrator, having 
awarded £6,000, stated a special case. 

LuxmoorE, J., in giving judgment, said that where land 
was subject to a burden running with it for the benefit of other 
land, a purchaser taking under compulsory powers, took 
subject to the burden, but the covenant could not be enforced 
by injunction if the breach was attributable to the execution 
of works authorised by the statute under which it was taken 
or the exercise of the statutory powers thereby conferred on 
the purchaser (Manchester, Sheffield & Lincolnshire Railway 
Co. v. Anderson [1898] 2 Ch., at p. 400). It had been argued 
for the council that the reservations and restrictions in this 
case were not enforceable against the original purchaser of 
the land in 1932, as, it was said, they conferred no legal right or 





interest in land, since water is not the subject of property 
(Race v. Ward, 4 E. & B., at p. 709). But the reservation of 
all necessary easements, rights of way and privileges for the full 
enjoyment of the reservation should be construed as a reserva- 
tion of all necessary rights to enable the grantor reserving 
those rights to obtain water from the land conveyed. There 
was no legal owner of the water excepted from the conveyance, 
but if this attempted reservation had been omitted there could 
have been no doubt that the easements and rights would have 
been valid and would have conferred an interest in land. 
There was no difficulty in giving effect to the reservation of the 
easements although words attempting to reserve water in or 
under the land were present. Referring to the covenant in the 
conveyance, his lordship further said that it should be con- 
strued as imposing on the covenantor a prohibition from doing 
anything to interfere with the existing or future water supply 
at the existing works. Bradford Corporation v. Pickles [1895] 
A.C. 587, did not prevent this construction. Therefore, the 
claimant had an interest in the land which was the subject 
of the compulsory purchase. It had been argued for the 
council that any injury caused would arise not from the con- 
struction but from the user of the proposed works and, 
therefore, no compensation could be awarded: see Hammer- 
smith & City Railway Co. v. Brand, L.R. 4, H.L. 171, but the 
Public Health Act, 1875, s. 51, authorised the construction 
and maintenance of waterworks, and Fletcher v. Birkenhead 
Corporation [1907] 1 K.B. 205, distinguished that case. To 
supply water it was unnecessary first to draw water from 
the land taken. ‘“ Execution of the works,” in the Lands 
Clauses Consolidation Act, 1845, s. 68, was wider than “ con- 
struction of the works,” and included the carrying out and 
execution of the appropriate statutory powers. The claimant 
was entitled to the £6,000 compensation awarded. 

CounseL: Topham, K.C., and L. W. Bryne ; Simes. 

Soxicirors : Emmet & Co., for Gunner, Wilson & Jerome, 
of Newport, Isle of Wight ; Russell-Cooke & Co., for Strattons, 
of Newport, Isle of Wight. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 
in re Gladitz ; Guaranty Executor & Trustee Co. Ltd. 
v. Gladitz. 
Bennett, J. 3rd June, 1937. 
InsuRANCE—ACCIDENT PoL_icy—Monrtys PAYABLE FOR 

INJURY CAUSING DEATH OR DisABLEMENT—MEMORAN DUM 

THAT ALL MoNEYS PAYABLE TO WIFE IF THEN LivING 

MarrRiEpD WoMEN’s Prorertry Act, 1882 (45 & 46 Vict., 

Cc. FO), 6.. 11. : 

Under a Lloyd’s accident policy taken out by Charles 
Gladitz the underwriters agreed that if, during the period 
from the 4th November, 1934, and the 3rd November, 1935, 
he should “ sustain any bodily injury caused by accidental, 
violent, external and visible means which shall solely and 
independently of any other cause . . . occasion his death or 
disablement,” they would pay him, his executors, adminis- 
trators or assigns, according to the schedule of compensation 
thereunder specified. The schedule provided for a payment 
of £15,000 in the event of death, and lesser sums in the event 
of loss of limbs or of the sight of his eyes. It was further 
provided that the policy did not cover death or disablement 
from various causes (e.g., war, fighting, except in bond fide 
self-defence, injury occasioned while the assured was in a 
state of insanity, temporary or otherwise, or while driving in 
any kind of race). It was provided by a memorandum at the 
end of the policy that all claims should be payable to the 
wife of the assured, if living at the happening of the event 
upon which the claim became payable, or if she were dead, 
then to the executors, administrators and assigns of the 
assured. The assured having died as a result of an accident 
in March, 1935, the question arose whether the widow was 
solely entitled to the policy moneys, or whether it formed 





part of the estate of the assured. 
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BENNETT, J., in giving judgment, said that the widow’s 
claim rested on s. 11 of the Married Women’s Property Act, 
1882. This was a policy effected by the deceased on his own 
life and expressed to be for her benefit (In re Fleetwood’s 
Policy {1926] Ch. 48 ; Griffiths v. Fleming [1909] 1 K.B. 805) 
and so was within the section. She was solely and beneficially 
entitled. 

CounsEL: Andrew Clark; Romer, K.C., and Overton ; 
Hon. Denys Buckley. 

Soricitors : Mead & Dennis ; Templer & Passmore. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Alderton v. Essex County Council. 


Luxmoore, J. 10th June, 1937. 


LocaL GOVERNMENT—MEMBER OF CouNTY CoUNCIL FOR 
ELECTORAL Diviston—MEMBER OF COoMMITTEES—RESTRIC- 
TIONS ON PoweR or Votinc—Epucation Act, 1921 
(11 & 12 Geo. 5, c. 21), s. 9—LocaL GoveRNMENT ACT, 
1933 (23 & 24 Geo. 5, c. 51), s. 75. 

The plaintiff was a member of the Essex County Council 
for the Colchester South Electoral Division, which consisted 
wholly of a part of the Borough of Colchester. She was a 
member of the following committees of the county council : 
the education committee (and the education finance sub- 
committee thereof) and the public health and housing 
committee (and the maternity and child welfare sub-committee 
thereof). The county council contended that she was not 
entitled to vote on certain questions at any of the meetings 
of the committees, on the ground that in the case of the 
education committee and its sub-committee she was precluded 
by the Education Act, 1921, s. 9, and the Local Government 
Act, 1933, s. 75, and that in the case of the public health and 
housing committee and its sub-committee she was precluded 
in respect of matters touching maternity and child welfare 
by the latter section. 

Luxmoorg, J., in giving judgment, dealt first with the 
Act of 1921, which constituted as separate local education 
authorities for elementary education the respective councils 
of county boroughs, non-county boroughs with populations 
exceeding a certain number, urban districts with populations 
exceeding a certain number and county councils. The 
areas of borough and urban district councils which were 
constituted separate education authorities were excluded 
from the jurisdiction of each county council in respect 
of elementary education. Colchester was a non-county 
borough with a population exceeding the specified number 
and, therefore, was a local education authority whose area was 
excluded from the county council's jurisdiction with regard 
to elementary education. This brought the plaintiff within 
the prohibition from voting contained in s. 9, but she con- 
tended that the prohibition extended only to voting at meetings 
of the county council .on education questions and did not 
extend to voting at committee meetings. But it would be 
anomalous if she were entitled to vote on questions of elemen- 
tary education delegated to the committee by the county 
council when she could not have voted on them if they had 
not been delegated. The prohibition against voting on such 
a question in committee applied with equal force as in the 
case of a meeting of the council iuself. Further, the plaintiff 
was precluded from so voting by s. 75 of the Act of 1933. 
Though the proceedings of committees were dealt with in a 
different part of the Act from that in which s. 75 was to be 
found that did not enable the court to consider the proviso to 
the section as applicable only to loca] authorities and not to 
committees thereof. The words of the section were plain, 
and in the absence of some special context, must be construed 
according to their grammatical construction. Moreover, the 
prohibition in this section applied to the plaintiff, not only 
as a member of the education committee, but also as a member 
of the public health and housing committee and its sub- 
committee so far as matters relating to maternity and child 








welfare were concerned, since the Borough of Colchester 
was a separate district for the purpose of the Maternity and 
Child Welfare Act, 1918, raising its own rate and not liable to 
be charged with any part of the county rate for that purpose. 
The position was, therefore, for all practical purposes, the 
same with regard to this committee and sub-committee as it 
was with regard to the education committee and its sub- 
committee, under the Act of 192!. The prohibition extended 
to voting at their meetings on the matters in question. 

CounsEL: W. M. Hunt; Rewcastle, K.C., and Geoffrey 
Hutchinson. 

Soxicirors: Hugh-Jones & Flinn, for L. G. Lewis, of 
Chelmsford ; Sharpe, Pritchard & Co., for E. S. Holcroft, 
of Chelmsford. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Cookson and Others v. Pountney. 
Luxmoore, J. 14th June, 1937. 


Copyright—LETTERS—ALLEGED STATEMENT IN THEM THAT 
BREACH OF OFFICIAL SECRETS Act CoMMITTED— WHETHER 
CoPYRIGHT SHOULD BE PRoTECTED—PUBLIc Po.icy. 


The plaintiffs, suing on behalf of themselves and all other 
members of the Economic League, claimed an injunction 
to restrain the defendant from publishing in the “ Daily 
Worker” or in any pamphlets any of the letters passing 
between B.W. and R.R.H. between November, 1936, and 
March, 1937, in their capacities as officers of the League, or 
any substantial part thereof. It was admitted that the 
letters belonged to the League and that there had been no 
publication of them till the defendant published certain 
extracts. The defendant contended that the copyright should 
not be protected because, it was alleged, some of the letters 
contained disclosures that the League were stating that they 
had committed breaches of the Official Secrets Act, 1911. 

LuxmoorE, J., in giving judgment, said that the defendant 
had argued that if breaches of the Act had been committed 
those responsible had been guilty of criminal offences, and it 
was against public policy to protect any of the letters. It had 
also been argued that publication of extracts from the letters 
was fair comment on a matter of public interest, but that 
defence was unavailing in view of the decision in British 
Oxygen Co. Ltd. v. Liquid Air, Ltd. [1925] Ch. 383. There 
was no evidence how copies of the letters came into the 
defendant’s possession, and it had been suggested that they 
had been obtained by improper methods, but it was 
immaterial to pursue that inquiry. The foundation of the 
doctrine that the court would not protect copyright if the 
work in question was libellous, immoral, obscene or irreligious 
was that damages could not be obtained in respect of a work 
calculated to injure the public. The ground on which it was 
here sought to invoke the doctrine was that passages were to 
be found in some of the letters which advertised to the world 
that the League had, with the help of members of the police 
force in Manchester, pursued a course of action in breach of 
the Official Secrets Act. In most of the letters there was 
nothing to which objection could be taken. In the case of 
unpublished letters passing between two persons over a period 
of time, it was hard to understand how copyright could be said 
to exist in the correspondence as a whole. Each letter was a 
separate literary entity in respect of which a distinct copyright 
existed. It was otherwise if the correspondence was published 
as a whole. Then copyright in the published volume could 
exist distinct from the copyright in each separate letter. 
His lordship said that it was not his duty to ascertain whether 
a breach of the Act had been committed. He had to find 
whether the correspondence contained any admission by the 
writers that they or the League had committed such a breach. 
One extract relied on was as follows: “I had the Manchester 
police in here yesterday and found them extremely helpful, 
and have now arranged to work in the closest co-operation 
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with them. Among other things, they promised to give me as 
long as I like looking at their Communist industrial file in 
their office.” That was not an admission of a criminal 
offence. To make it so there would at least have to be an 
admission that the action of the police was unauthorised. 
There was no such suggestion. Other extracts (1) thanked the 
Chief Constable of Manchester for some help, (2) referring to 
«a Communist meeting, contained the words: “I shall get a 
report from the police,” and (3) related to increased wages for 
aircraft workers. There was no ground for suggesting that 
the writers were alleging that breaches of the Act had been 
committed. Even if it had been established that they were, 
his lordship would have been slow to accede to a proposition 
of such generality as that it was contrary to public policy to 
protect the copyright in letters which stated, whether rightly, 
or wrongly, that a crime had been committed. However, 
here the question did not arise. There would be an injunction 
and an order for delivery up of such portions of all publications 
by the defendant as contained extracts from the letters as well 
as any copies from the letters or extracts therefrom. 
CounsEL: Sir Patrick Hastings, K.C., and Richmount ; 
Sir Richard Stafford Cripps, K.C., and C. M. White. 
Soricrrors : Rhys Roberts & Co. ; Harold Kenwright & Cox. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Davies v. May. 


Lord Hewart, C.J:, Humphreys and Singleton, JJ. 
13th April, 1937. 


Coat Mines—ALLEGED FalLurE To ProvipE ReEFuce Hoes 
—Foreman’s Duty To PRovipE—MANAGER PROSECUTED 
—OFFENCE “NOT COMMITTED PERSONALLY ”—INFORMA- 
TION LAID BY Private PERson—Va.Lipity—CoaL MINEs 
Act, 1911 (1 & 2 Geo. 5, c. 50), ss. 75, 102 (5). 

Appeal by case stated from a decision of Glamorgan 
justices. 

An information was preferred by one, May, a miners’ 
representative, against the appellant, Davies, for failing to 
provide refuge holes of prescribed size in a mine, contrary to 
s. 44 (2) of the Coal Mines Act, 1911. The justices, holding 
that the information would lie at the instance of the 
respondent, adjourned the hearing pending this appeal 
against that ruling. By s. 102 (5) of the Act a private person 
cannot, except with the consent of the Secretary of State, 
prosecute the manager of a mine for an offence not committed 
personally by him. No such consent had been obtained by 
the respondent. The person responsible for the alleged 
failure to provide proper refuge holes (if proved) was the 
foreman. By s. 7 5any person contravening any provision 
of the material part of the Act is guilty of an offence, and for 
any contravention by anyone the manager is guilty of an 
offence. It was contended for the appellant that, assuming 
failure to provide proper refuges, the offence had been “ not 
committed personally” by him within s. 102 (5); that he 
was chargeable under s. 75; and that a private person had 
accordingly no right to prefer an information against him. 

Lorp Hewart, C.J., said that this legislation plainly 
contemplated three quite distinct things: (1) offences 
committed by the manager personally ; (2) offences committed 
by some one other than the manager; and (3) offences not 
committed personally by the manager, yet of such a kind 
that an inspector or a person having the necessary consent 
might prosecute him. The justices had held that the case 
was governed by Hannaford v. May [1935] 2 K.B. 385, which, 
however, was distinguishable because it depended on a section 
which specifically named the manager as required to cause 
certain things to be done. It had been contended for the 
respondent that the matter was concluded by s. 75, and that 
no offence could be committed in contravention of any of the 
safety provisions (of which s. 44 was one) of the Act without 








personal commission of the offence by the manager, until he 
proved that he had taken all reasonable means, etc. That 
view seemed to be contradicted almost in terms by s. 102 (5), 
which provided for prosecutions. Section 75 itself contained 
a clear distinction between the case where any person 
contravened and circumstances in which one person might be 
held liable for contraventions by another. Section 75 and 
s. 102 (5), read together, clearly contemplated that offences of 
the latter nature, although ones for which the manager 
might be prosecuted, were nevertheless not offences committed 
personally by him. Various sections of the Act in terms 
imposed a personal liability on the manager, but s. 44 did not 
impose the express duty on the manager to provide refuge 
holes. There was an overriding responsibility on him, 
however, to see that the statute was observed, but for neglect 
of this he could not be prosecuted by a private person like 
the respondent. The present information accordingly would 
not lie and the appeal must be allowed. 

CounsEL: Valentine Holmes, for the appellant; F. R. 
Evershed, K.C., and Joshua Davies, for the respondent. 

Soxicirors: Furniss, Stephen & Co., agents for A. J. 
Prosser, Cardiff ; Smith, Rundell, Dods & Bockett, agents for 
Morgan, Bruce & Nicholas, Pontypridd. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Wilson (Inspector of Taxes) v. Mannooch. 

13th April, 1937. 

REVENUE—INncomeE Tax—Sums Lent To Faciuirate Pur- 
CHASE OF PROPERTY—-LENDER REWARDED BY PERCENTAGE 
oF Prorit or Bonus oN RE-SALE OF PROPERTY—WHETHER 
Sum so ReEcretveD TAXABLE AS INCOME—INCOME Tax 
Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D, Cases III & V. 
Appeal by case stated from a decision of the Commissioners 

for the General Purposes of the Income Tax. 


Lawrence, J. 


The respondent taxpayer agreed with certain builders on two 
separate occasions that, in consideration of his personally 
lending, or arranging for a loan of, a sum needed by the 
builders for the purchase of a property, the builders should 
pay the respondent in the first case one-third of any profit 
resulting from a re-sale with a limit of £500, and, in the 
second case, a bonus of £300 regardless of the price obtained 
on the re-sale. In fact both sums became payable and were 
paid to the respondent, and additional assessments to income 
tax for the years in question were made on him for those sums 
under Case VI or Case III af Sched. D. The General Com- 
missioners discharged the assessments on the ground that the 
respondent was not assessable as he had engaged in a venture 
not in the nature of trade, and the Crown appealed. 

LAWRENCE, J., said that the Crown submitted that the 
reason given by the Commissioners was not the real point 
which they had to consider, and that it put the case under 
Case III or Case VI of Sched. D., the latter of which dealt 
with tax in respect of profits “ not falling under any of the 
foregoing cases and not charged by virtue of any other 
schedule.”” The Crown relied primarily on Ryall v. Hoare 
(1923), 8 Tax Cas. 521, where directors guaranteed the 
overdraft of the company of which they were directors, the 
company in return paying them 2 per cent. of the amount 
guaranteed, and the directors were held taxable under 
Case VI of Sched. D. The Crown contended that the two 
sums received here by the respondent were emoluments for the 
service rendered by him to the builders. The Crown also 
referred to Sherwin v. Barnes (1931), 16 Tax Cas. 278, where 
Rowlatt, J., relied on his own decision in Ryall v. Hoare, supra. 
It was replied for the respondent that the present was really 
not one of commission but rather of provision of money on 
terms that it should be repaid with an appreciation in the 
nature of capital appreciation, the position being analogous 
with the case of debentures issued at a discount below par, 
or repayable at a premium over par; the difference between 
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the issue and repayment prices being a capital appreciation 
which had always been so treated by the revenue authorities. 
Reference had also been made to Wylie v. Eccott (1912), 
6 Tax Cas. 128, and Martin v. Lowry [1927] A.C. 312. The 
observations there of Lord Sumner and Lord Carson on 
Ryall v. Hoare, supra, referred to Case I, but there was no 
doubt that, as pointed out by Rowlatt, J., in Pearn v. Miller 
(1927), 11 Tax Cas. 610, it was equally impossible in Case VI 
to bring in a profit which was in the nature of capital, because 
the tax was one on income and not on capital. The Crown, 
in its other argument that the matter fell within Case III, 
referred to Schulze v. Bensted (1915), 7 Tax Cas. 30, where the 
Lord President gave a definition of “ interest’; and it was 
argued that here accordingly the £500 and the £300 were to 
be treated as interest within the meaning of Case III. Counsel 
for the respondent, in arguing that those sums had the 
character of capital, relied on Leeming v. Jones (1930), 
15 Tax Cas. 333. In his (his lordship’s) opinion, that case 
did not assist the respondent because the Commissioners, on a 
remission of the matter to them, found that the adventure in 
question was not a concern in the nature of trade, on which 
finding it was then held in the courts that there was no 
liability to income tax. The payments here were really to the 
respondent for finding the money, and had the character of 
income. The appeal must be allowed. 

CounsEL: The Solicitor-General (Sir Terence O’Connor, 
K.C.), and R. P. Hills, for the appellant; G. O. Slade, for 
the respondent. 

SOLICITORS : 
Revenue. 


Saville & Mannooch ; Solicitor for Inland 


[Reported by R. C..CaLBuRN, Esq., Barrister-at-Law.] 


[For Table of Cases previously reported in current volume 
see page xxii of Advertisements.) 








Reviews. 


Cases on International Law. Vol. 11—War and Neutrality. 
By Pirr Copsert, M.A., D.C.L. (Oxon). Fifth Edition. 
1937. By WynpHam Leen Watker, M.A., LL.B., of 
Gray’s Inn, Barrister-at-Law. Demy 8vo. pp. xxxix and 
(with Index) 598. London: Sweet & Maxwell, Ltd. 
25s. net. 

The editor treats Pitt Cobbett’s work primarily as a book 
of cases and not as a textbook on international law. He 
has, however, made no drastic changes in the previous edition 
(by Dr. Bellot) and made alterations “ mainly by way of 
re-arrangement, correction or compression.” The editor has 
added some new matter in this edition, but his list of principal 
works referred to does not include any publications appearing 
after 1924 (with the exception of the recent edition of 
Oppenheim’s Treatise, Vol. II). The book in this edition 
will be found useful as containing a great deal of valuable 
information well arranged and produced. For more extensive 
research the student would have to turn to MacNair- 
Lauterpacht’s “ Annual Digest of Public International Law 
Cases” and the textbooks on International Law. 


Life, Law and Letters. By E. 8. P. Haynes. 1936. Crown 
8vo. pp. xv and 292. London: William Heinemann, 
Ltd. 7s. 6d. net. 


This little book, by the partial revelation of the secret 
of its authorship and that of its predecessors, rounds off the 
achievement which Mr. Haynes approached when he gave us 
the intriguing surprise of the “ Leaves from a Lawyer's 
Note Book.” We now learn that the strongly marked 
personality which takes shape in these pages is a composite 
one and that their arresting quality springs from two stimulat- 
ing minds in harmony. Once again we are offered a pleasing 
medley of verse, prose, aphorism, anecdote, fantasy, quotation, 
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history, philosophy, law and travel. On the whole, the matter 
is weightier than in the earlier volumes, which were more 
in the nature of a soufflé. In proportion, as it is the more 
given to serious reflections, it lends itself less to the idle 
delights of dipping in, but so much food for enjoyment, so 
digestibly prepared, lies on this table that no one can properly 
complain. The only reproach I would venture is that, at 
p. 192, the edge is taken off Wotton’s famous definition of 
an ambassador. 


Sir Travers Humphreys, His Career and Cases. By BECHHOFER 
Roserts. 1936. Demy 8vo. pp. xiii and (with Index to 
Cases) 336. Illustrated. London: John Lane, The Bodley 
Head. 15s. net. 


Of late the publishing world has been turning out so many 
legal biographies, few of them possessing any merit, that it is 
not with pleasurable anticipation that one opens a fresh one. 
It is therefore a pleasant surprise to find in this life of 
Mr. Justice Humphreys so sound and so finished a piece of 
work. It is true that it has not the exuberance and brilliance 
of the Marjoribanks school, but that is just as well for the 
purpose of handling the life of one who, in the words of the 
preface, “never used embroidery and never sought by 
extravagant means or artificial emotion to force a conclusion 
on a court.” Throughout the story, which is unfolded on a 
strictly chronological plan, the cases which marked this 
career are examined in considerable detail and with much 
insight. A particularly attractive point is that these are not 
confined to such well-worn themes as the trial of the Seddons. 
Less notorious but equally curious personalities who have 
stepped into the limelight of the dock receive full literary 
justice here as they received full legal justice when 
Mr. Humphreys or Humphreys, J., held their fate in his 
hands. Altogether this book is a worthy monument to one 
who has already become a living tradition. 

‘** Punch”? Summer Number, 1937. Price 1s. The Summer 
number of “ Punch” which has just been published, is 
up to the usual high standard of previous issues. The 
number is lavishly illustrated, both in colour and black- 
and-white. The colour-work is particularly skilful, and 
there are some fine examples of the effects possible with 
three-colour printing. Altogether it is an entertaining 
production, and a good shillingsworth. 


Books Received. 


Punishment. Its Origin, Purpose and Psychology. By Hans 
von, Hentie. 1937. Demy 8vo. pp. 239. London, 
Edinburgh and Glasgow: William Hodge & Co., Ltd. 
12s. 6d. net. 

The Bell Yard. The Journal of The Law Society’s School of 
Law. No. XIX. May, 1937. Edited by Jjonn Foster, 
J. Gotp, LL.M., and R. L. G. Woop. Royal 8vo. pp. 54. 
London: The Solicitors’ Law Stationery Society, Ltd. 
Price 2s. 

Hints on Advocacy. By the late Ricnarp Harris, K.C. 
Seventeenth Edition, 1937. With Introduction by His 
Honour Sir Epwarp Parry. Crown 8vo. pp. xvii and 
(with Index) 348. London: Stevens & Sons, Ltd. 10s. net. 

Williams’ Law and Practice in Bankruptcy. Fifteenth Edition, 
1937. By Joun Basti Biacpen, M.A., and Joan McLean 
Bucktey, M.A., both of the Inner Temple, Barristers-at- 
law. Royal 8vo. pp. cli and (with Index) 1096. London : 
Stevens & Sons, Ltd. ; Sweet & Maxwell, Ltd. £2 10s. net. 

Report from the Select Committee on Private Bill Procedure 
(Local Legislation Clauses). 1937. London: H.M. 
Stationery Office. 3s. 6d. net. 

Jordan's Company Law and Practice: an Alphabetical Guide 
thereto. By StaNLEY Borate, Solicitor. Eighteenth Edition, 
1937. Royal 8vo. pp. xvi and (with Index) 530. London : 
Jordan & Sons, Ltd. 12s. 6d. net. 
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Parliamentary News. 
Progress of Bills. 


House of Lords. 


Bristol Transport Bill. 
Read Third Time. 

City of London (Various Powers) Bill. 
Commons Amendments agreed to. {17th June. 
Cleethorpes Corporation (Trolley Vehicles) Provisional Order 

Bill. 
Read Second Time. 
Coal (Registration of Ownership) Bill. 
Read Second Time. 23rd June. 
Dartford Tunnel Bill. 
Read Third Time. 
Dunstable Gas and Water Bill. 
Reported, with Amendments. 
Exportation of Horses Bill. 
Read Second Time. 
Factories Bill. 
Read First Time. {22nd June. 
Glasgow Streets, Sewers and Buildings Consolidation Order 
Confirmation Bill. 
Considered on Report. 
Gosport Water Bill. 
Read Second Time. 
Liverpool United Hospital Bill. 
Read Third Time. 
London and North Eastern Railway Bill. 
Read Third Time. 
London County Council (Money) Bill. 
Reported, without Amendment. [22nd June. 
London, Midland and: Scottish Railway Bill. 
Read Third Time. 
London Passenger Transport Board Bill. 


[22nd June. 


{22nd June. 


{17th June. 
{22nd June. 


{22nd June. 


[22nd June. 
[22nd June. 
[17th June. 


[22nd June. 


{2lst June. 


Reported, with Amendments. [17th June. 
Marriages Provisional Orders Bill. 
Read Second Time. [21st June. 


Methylated Spirits (Scotland) Bill. 
Amendments reported. 

Ministers of the Crown Bill. 
Reported, without Amendment. [21st June. 

Newquay and District Water Bill. 
Read Third Time. 

Richmond (Surrey) Corporation: Bill. 


[22nd June. 


{22nd June. 


Read Third Time. {21st June. 
Rochdale Corporation Bill. 

Reported, with Amendments. [22nd June. 
Shoreham Harbour Bill. 

Read Third Time. {21st June. 
Staffordshire County Council Bill. 

Read Third Time. {17th June. 


Walsall Corporation (Trolley Vehicles) Provisional Order Bill. 
Read Second Time. [22nd June. 

Waltham Holy Cross Urban District Council Bill. 
Commons Amendments agreed to. [21st June. 

Whitehaven Harbour Bill. 
Read Third Time. [2ist June. 


House of Commons. 


Agricultural Wages (Regulation) (Scotland) Bill. 
Reported, with Amendments. [22nd June. 

Ashdown Forest Bill. 
Amendments considered. 

Barnet District Gas and Water Bill. 
Amendments considered. 

Bristol Transport Bill. 

Read First Time. [22nd June. 
Chairman of Traffic Commissioners, etc. (Tenure of Office) Bill. 
Read Third Time. 23rd June. 
Children and Young Persons (Scotland) Bill. 

Read Third Time. 
Cinematograph Films (Animals) Bill. 
Reported, with Amendments. 
City of London (Various Powers) Bill. 
Read Third Time. 
Dartford Tunnel Bill. 
Read First Time. 
Factories Bill. 
Read Third Time. [22nd June. 
Hertfordshire County Council (Colne Valley Sewerage, etc.) 
Bill. 
Reported, with Amendments. 
Kingsbridge and Salcombe Water Board Bill. 
Reported, with Amendments. 


[22nd June. 


[21st June. 


[23rd June. 
23rd June. 
{17th June. 


{17th June. 


[22nd June. 


[17th June. 





Liverpool United Hospital Bill. 
Read First Time. 

Loss of Employment (Compensation) Bil. 
Read First Time. [23rd June. 
National Health Insurance (Juvenile Contributors and Young 

Persons) Bill. 
Read First Time. 22nd June. 
National Trust for Places of Historic Interest or Natural 
Beauty Bill. 
Reported, with Amendments. 
Newcastle-upon-Tyne Corporation Bill. 
Amendments considered. {22nd June. 
Post Office and Telegraph (Money) Bill. 
Read Second Time. 22nd June. 
Public Health (Drainage of Trade Premises) Bill. 


[i7th June. 


[17th June. 


Read Third Time. (23rd June. 
Rating and Valuation Bill. 
Read First Time. [22nd June. 


Sheppey Water Bill. 
Read Third Time. 
Shoreham Harbour Bill. 

Read First Time. [2lst June. 
Teachers (Superannuation) Bill. 

Read Second Time. {22nd June. 
Waltham Holy Cross Urban District Council Bill. 


[23rd June. 


Read Third Time. [21st June. 
Whitehaven Harbour Bill. 
Read First Time. [21st June. 


Questions to Ministers. 
TEMPLE BAR. 

Sir NICHOLAS GRATTAN-DOYLE asked the First Com- 
missioner of Works whether, in view of the historic interest 
of the old Temple Bar, he will cause the present owners to be 
approached as to their willingness to transfer it to London for 
erection upon some suitable and convenient site in one of the 
Royal Parks under his control. 

Sir P. Sassoon: There is no site in any of the Royal Parks 
which would be appropriate for old Temple Bar, and, though 
I sympathise with my hon. Friend’s wish that Temple Bar 
might return to London, the question of the site on which it 
should be re-erected would be a matter for much consideration, 
before it would be justifiable to ask the present owners to 
transfer it from its present site, where, I would add, it is 
already scheduled for protection under the Ancient Monuments 
Acts. 

Sir W. Davison: Has the right hon. Gentleman considered 
the possibility of a site where there was recently a temporary 
gate on the northern avenue in Hyde Park, immediately 
opposite the end of Albion Street ? Only a small entrance 
is needed and there is already a stone monument close by. 

Sir P. Sassoon: As I say, Temple Bar is at present 
scheduied, and is not for sale. [21st June. 


ROAD ACCIDENTS (LEGAL AID AGENTS). 


Mr. R. C. Morrison asked the Attorney-General whether 
his attention has been called to the circumstances following a 
recent street accident to a child in Tottenham where the 
distressed parents were visited within a few hours by repre- 
sentatives of four legal-aid firms desiring to act on their 
behalf without fee or charge; and, in view of the close 
connection existing between these agents and certain firms 
of solicitors and the inability of The Law Society to stop these 
undesirable practices, will he consider legislative action. 

The SoLicrrorR-GENERAL (Sir Terence O’Connor): My 
attention has not previously been drawn to the case in 
question. The Law Society made new rules in order to deal 
more effectively with this class of case, which only came into 
operation last October, and I hope that these rules may prove 
effective. I communicated the particulars which: the hon. 
Gentleman has been good enough to let me have to The Law 
Society, who are making inquiries. 

Mr. Morrison: Is the Solicitor-General aware that it is 
very distressing for parents whose children have met with 
accidents to have a constant succession of people calling at 
their houses in the midst of their sorrow, offering to undertake 
their claim without any charge ; and is he further aware that 
there has been no diminution of this practice since The Law 
Society made its new rules? In a recent case nine people 
within three hours called at the house of the parents of a 
child who had been run over. Will the hon. and learned 
Gentleman take this matter up with The Law Society in order 
to try to get this state of affairs altered. 

The So.tcrroR-GENERAL: I assure the hon. Member that 
the distressing character of this practice is fully present to my 
mind. With regard to his second observation, he will be 
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happy to know that there has been a very considerable 
diminution since the recent rule. Whereas previously there 
were constant complaints about this matter, the complaint 
which the hon. Member himself has brought to my notice is, 
in fact, the first that The Law Society has received since the 
new rule was brought in on Ist October last. 

Mr. CASSELLS: May I take it that in the case of unqualified 
claims assessors The Law Society has no jurisdiction or control 
over their activities ? If that be so, will the hon. and learned 
Gentleman see that proper steps are taken in this regard. 

The SOLICITOR-GENERAL: That, of course, is an entirely 
I was dealing only with the cases in which 
connection with these bodies, were 

[23rd June. 


different matter. 
solicitors, by their 
concerned. 








The Law Society. 
NOTICE OF ANNUAL GENERAL MEETING. 

The Annual General Meeting of the Members of this Society 
will be held at the Society’s Hall (Chancery Lane entrance), 
on Friday, the 9th July, at 2 p.m. 

The following are the provisions of bye-law 15 as to the 
business to be transacted at an Annual General Meeting, 
namely :- 

‘*'The business of an Annual General Meeting shall be 
the election of President, Vice-President, and Members of 
Council, as directed by the Charter, and also the election 
of Auditors ; the reception of the Accounts submitted by 
the Auditors for approval, the reception of the Annual 
Report of the Council, and the disposal of business intro- 
duced by the Council, and of any other matter which may 
consistently with the Charter and Bye-laws be introduced 
at such meeting.”’ 

The following are the names of the Candidates nominated 
to fill the twelve vacancies in the Council, and in the offices 
of President, Vice-President, and Auditors : 

Dingwall Latham Bateson, M.C.; The Rt. Hon. Edward 
Leslie Burgin, LL.D., M.P.; Geoffrey Abdy Collins, B.A., 
LL.B.; Sir Hubert Arthur Dowson; Bernard Harpur 
Drake, C.B.E.; Arthur Frederic Brownlow Fforde; John 
Christopher Medley, B.A.; Arthur Croke Morgan, M.A., J.P.; 
Sir Charles Henry Morton; Anthony Frederick Ingham 
Pickford, B.A.; Sir Harry Goring Pritchard; Thomas 
William Wood Roberts, J.P. (Croydon Justice of the Peace 
and Vice-President of the Croydon and District Law 
Society); Harold Nevil Smart, C.M.G., O.B.E.; Francis 
Edward James Smith, M.A. 

As President, Francis Edward James Smith, 
as Vice-President, Arthur Murray Ingledew. 

As Auditors of the Society, John Stephens Chappelow, 
F.C.A., George Edward Mackenzie Skues and James 
Curzon Mander. 

Mr. Charles L. Nordon, LL.B. (London), will move : 

That it is desirable in the interests of the Profession for 
greater facilities to be given for Members to exchange 
views on matters affecting their professional work and to 
communicate such views to the Council and accordingly 
that the Council be invited to take into consideration the 
holding of monthly evening Meetings of Members at The 
Law Society’s Hall (to be preceded, if practicable, by dinner 
in Hall) over which the President or another Member of 
Council would preside and at which subjects of importance 
may be brought forward for private discussion and mutual 
assistance and that the dates of such meetings and the 
subjects to be brought forward for discussion be announced 
in the ‘‘ Gazette.” 


M.A. ; 


ANNUAL REPORT. 

The Annual Report of the Council, to be presented to the 
general meeting of the members on 9th July, states that there 
are twelve vacancies on the Council, ten of which are caused 
by retirement in rotation and two by the resignations of 
Mr. Thomas Hume Bischoff and Mr. Harold Marson Farrer ; 
particulars of the nominations appear above in the notice 
of the annual general meeting. 

CORONATION OF His MAJESTY KING GEORGE VI. 

In February last the Council received from Norroy King 
of Arms a letter stating that he had received the King’s 
Command to issue an invitation to the Coronation Ceremony 
to one representative of The Law Society. The Council 
replied that the Society would be represented by Mr. Hubert 
Arthur Dowson, the President. Mr. Dowson was summoned 
and attended at the Coronation Ceremony in Westminster 
Abbey on 12th May accordingly. 





On the occasion of His Majesty’s Coronation the honour of 
knighthood was conferred upon Mr. Dowson, the President 
of The Law Society; and Dr. Leslie Burgin, a member of the 
Council, was created a member of the Privy Council. Dr. 
Burgin was subsequently appointed Minister of Transport, and 
was included in the Cabinet. 

MEMBERSHIP OF THE SOCIETY. 

The Society has now 10,908 members, of whom 4,357 
practise in town and 6,551 in the country. ‘The number of 
members who joined the Society during the past year is 
174, as compared with 400 in the previous year. After 
allowing for deaths, resignations and exclusions, the number 
of members shows an increase for the year of 155. The 
present membership is once again the highest in the Society’s 
history, being approximately two-thirds of the total number 
of practising solicitors. The Council urge all members to do 
what they can towards persuading non-members to join the 
Society. By this means they will be assisting in its work of 
protecting and advancing the interests of the profession. 

RECORD AND STATISTICAL DEPARTMENT. 

This department, instituted in 1908, has during the past 
year continued its work of collecting and filing information 
as to the successors of retired or deceased solicitors, and as 
to the birth, parentage, appointments, etc., of past and 
present solicitors. 

During the year ending 15th November, 1936, 5,488 London 
and 10,811 country practising certificates were issued, 
compared with 5,465 and 10,667 respectively in the previous 
year. 

Certificates of death of 399 solicitors have been received 
from Registrar of Deaths during the year, compared with 360 
during the previous year. The total number of deaths recorded 
during the year 1936 was 536, an increase of 77 on the number 
recorded in 1935. 

SoLicirors Act, 1936. 

Reference was made in the last two annual reports to 
a Bill intended in the main to give effect to certain recom- 
mendations regarding the training of articled clerks which had 
been adopted by the Council. It was mentioned in the annual 
report for 1936 that the Bill had passed all its stages in the 
House of Lords and that Mr. Croom-Johnson, K.C., was taking 
charge of it in the House of Commons. 

The Bill in due course passed all stages in both Houses, 
received the Royal Assent in July, 1936, and became law as 
the Solicitors Act, 1936. It came into operation on the 
Ist January, 1937. 

TRAINING OF ARTICLED CLERKS. 
Academic Year before Articles. 

The Joint Committee on the training of Articled Clerks 
have been considering the recommendations of a compulsory 
academic year followed by an examination equivalent to the 
new Intermediate Examination before entry into articles. 
Their report has been adopted by the Council. 

The Committee record the fact that as things are at present 
any intending articled clerk may take a year’s course at a law 
school before he enters into articles and that if he satisfies 
his teachers he will be excused a year’s service under articles. 
The Committee point out also that the Solicitors Act, 1936, 
compels attendance at a law school in the earlier portion of 
the articles and that any clerk can offer himself for the 
Intermediate Examination after the expiration of one year of 
service. Also that the teaching and examining for the Inter- 
mediate Examination has been reorganised and that the 
examination approximates to an Intermediate University 
Examination. ‘The Committee state that these changes have 
thrown a strain upon the schools throughout the country and 
that the reorganisation is in an experimental stage. 

For the foregoing reasons the Committee, although they 
recognise the importance of securing uninterrupted opportunity 
for practical office work, consider that it would be unwise at 
present to institute a compulsory academic year before 
articles and that it would be better in the first instance to 
allow the new system to get into working order so as to enable 
its results to be appreciated. 

GERMAN JURISTENBUND. 

In July, 1936, on the invitation of the German Juristenbund, 
a party of law students visited Germany. 

Some articled clerks were included in the party, which was 
received in Germany by representatives of the Juristenbund. 
The visit was successful and enjoyable, and the Council 
forwarded to the German Juristenbund a letter expressing 
their gratitude for the kindness and hospitality which had 
been extended to the students on the occasion of the visit. 


PROVINCIAL MEETING, 1936. 


The fifty-second Provincial Meeting of the members of The 
Law Society was held at Nottingham on the 22nd and 
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23rd September, 1936, on the invitation of the Nottingham 
Incorporated Law Society. 

The meeting was favoured with fine weather, and was 
greatly enjoyed by a specially large party of members and by 
the ladies accompanying them. 

FUTURE PROVINCIAL MEETINGS. 

The Devon and Exeter Law Society have invited The Law 
Society to hold their Provincial Meeting at Exeter in the year 
1937. It will take place from Monday, the 27th September, 
to Thursday, the 30th September. 

The Manchester Law Society will hold their Centenary in 
1938, and in view of it have invited The Law Society to hold 
their Provincial Meeting at Manchester in that year. 

The Worthing Law Association have invited The Law 
Society to hold their Provincial Meeting at Worthing in the 
year 1939. 

All the foregoing invitations have been accepted, and the 
Council have expressed to the inviting societies their thanks 
on behalf of members generally. 

F£p&RaATION GENERALE DES AVOUES DE FRANCE. 


In the last Annual Report reference was made to a visit 
made to London in May, 1936, by members of the Fédération 
Générale des Avoués de France. A commemorative medal 
was handed to the President personally by the Secretary of 
the Fédération on the 10th December, 1936. It has been 
mounted, and is to be seen in the Hall of the Society. 


QUALIFICATION FOR MEMBERSHIP OF THE SOCIETY. 


In the last Annual Report reference was made to the fact 
that under the Society’s Charters only those solicitors who 
hold a practising certificate or have held such a certificate are 
eligible for membership of the Society, and that therefore 
many solicitor managing clerks are ineligible for membership. 
It was mentioned also that the Registrar of the Privy Council 
had been approached with the purpose of ascertaining whether 
it would be possible so to amend the Charter as to extend 
qualification for membership to any person who had been 
admitted on the Roll. 

The Registrar of the Privy Council has replied that a 
provision to the effect indicated had been included in the 
draft of the Society’s 1909 Supplemental Charter, and had 
been struck out because it had been regarded as repugnant 
to all the Society’s Charters, and as making the Supplemental 
Charter in question contradictory on the face of it. The 
Registrar thought that similar objections would be taken to 
the proposal again. He thought further that if the suggestions 
were proceeded with a number of consequential amendments 
would be required in all the Society’s Charters, and in view of 
the various statutory powers possessed by The Law Society 
the Privy Council would probably decide that the matter 
would be one requiring very careful consideration. 

In these circumstances the Council felt obliged with very 
great regret to abandon the proposal. 

FINANCE Act, 1936. 

The Finance Act, 1936, has the effect of charging with tax 
income settled upon children under revocable settlements. 
The Bill as introduced provided that a settlement should not 
be deemed irrevocable if it provided for the total or partial 
indemnification or exoneration of any person who might fail 
to enforce the provisions of the settlement. In _ this 
connection the Council directed attention to a clause usual in 
annuity deeds under which trustees are declared free from 
liability with regard to the manner in which they may exercise 
any discretion conferred upon them, and the Council urged 
that in view of the reasonableness of this provision it should 
not be treated as affecting liability for tax. The Attorney- 
General admitted the fairness of this criticism and an 
amendment was introduced to give effect to it. 

The Bill contained also a clause.empowering the General or 
Special Commissioners by notice to require any person to 
supply certain information and providing that if that person 
without reasonable excuse failed to comply with the notice 
he should be liable to penalties. There was a similar provision 
in the Second Schedule to the Bill. The Council urged that 
the words “ any person ”’ were too wide and that only settlors 
or trustees should be compellable. Effect was given to this 
suggestion. 

The Council urged further that after the words ‘“‘ without 
reasonable excuse ” there should be inserted words making it 
clear that a solicitor’s privilege should be accepted as 
reasonable. 
Commons and the Attorney-General stated that, while the 
Government would run a risk of narrowing the construction 
of the clause if they inserted express words dealing with a 
solicitor, there would be no doubt at all that the ordinary 
protection which can be claimed in a court of law, whether 
by way of a solicitor’s privilege or otherwise, would be a 


This suggestion was debated in the House of | 
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reasonable excuse within the meaning of the words of the 
clause and the schedule. 
ARBITRATION BILL, 1937. 

This Bill seeks to enact that any provision in a written 
agreement to the effect that all or any specified differences, 
whether present or future, shall be submitted to arbitration 
so far as it provides that a party to the agreement or any 
engineer, architect, surveyor, officer, servant or agent 
employed by him shall be the umpire or sole arbitrator 
shall be void, and that unless. the parties to the agreement 
agree upon a new umpire or sole arbitrator or upon one being 
appointed by some third party, the court may appoint a 
person to act as umpire or sole arbitrator in place of the person 
mentioned in the agreement. 

The Bill was forwarded by Sir Lynden Macassey, K.C., to 
the Council, with a request that they would support it. 

The Council referred the Bill to the Legal Procedure 
Committee, who, for reasons set out in their report, did not 
recommend the Council to support the Bill. The Council 
adopted that recommendation and forwarded a copy of the 
report to the General Council of the Bar, who had expressed 
approval of the Bill. A copy of the report was forwarded 
also to the Attorney-General and to solicitor members of 
Parliament, and to various organisations who are in the habit 
of issuing forms of contract containing arbitration clauses. 

INHERITANCE (FAMILY PROVISION) BILL. 

In 1934 and again last year Bills were introduced into 
Parliament intended to provide that if a testator had not 
by his will made reasonable provision for the maintenance 
of a spouse or child the court might order that reasonable 
provision should be made out of the capital or income of the 
testamentary property. When the Bill of 1934 was introduced 
the Council prepared and submitted to Parliament a supple- 
mental clause to provide that the court on any application 
under the Bill should have regard to the reasons of the 
testator for making his dispositions, and might accept such 
evidence of such reasons as it might consider sufficient, and 
particularly that if a testator should leave a statutory 
declaration as to his reasons such declaration should be 
accepted as primd facie evidence of the truth of the statements 
contained in it. 

A Bill similar to that introduced last year has been intro- 
duced again this year and this year a clause in the form 
prepared by the Council in 1934 has been inserted in the Bill 
by Standing Committee A. 

County Court RULEs, 1936. 

The County Court Rules Committee, after deliberations 
extending over a long time, have prepared an entirely new 
set of County Court Rules and forms which have, as from 
the Ist January, 1937, after receiving the approval of the 
Supreme Court Rules Committee and of the Lord Chancellor, 
replaced the old rules and forms and have come into full 
force and effect. 

BANKS DOING SOLICITORS’ WORK. 

Several letters have been*received from members during 
the past year referring to the activities of banks in connection 
with such matters as the registration of probate with public 
companies, the preparation of transfers of stocks in satis- 
faction of legacies, the making of customers’ wills, often at a 
cheap rate, appointing the bank executor, and suggestions 
that already constituted trusts should be transferred to their 
trustee departments although no special reason exists for 
such transfer. 

The Council from time to time have caused representations 
to be made to the banks concerned. They were assured by 
the bank concerned, in the instance last mentioned, that 
instructions had not been issued to their managers that in 
attempting to obtain business for the executor and trustee 
department, they should suggest a change in the arrangements 
of any existing trust which is working smoothly, and the 
bank agreed that in the particular case which had prompted 
complaint their manager had allowed his zeal to outrun his 
discretion. 

In another case in which a manager had in vain invited 
a firm of solicitors to draw wills at a cheap rate appointing 
his bank’s trustee department executor, the bank deprecated 
its manager’s action and promised to prevent a repetition. 
It added an assurance that all its officials had had definite 
instructions that they were not to do anything to interfere 
in the relations between customers and their solicitors and 
expressed the belief that these instructions are honourably 
adhered to. 

UNQUALIFIED PERSONS SEEKING POWERS TO ACT AS 
SOLICITORS. 

One of the most important duties if not the most important 

duty with which the Council of The Law Society charge 
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themselves is that of watching current legislation with the 
purpose of challenging any provision calculated to infringe 
the principle that only those who are duly qualified and 
controlled shall be allowed to institute legal proceedings. 
This is a principle which though it preserves the privileges 
of the legal profession is supported by the legislature in the 
interests of the public. Litigants themselves have the right 
to commence actions at law, but if they resort to advisers 
and agents then in their own interests and in those of their 
opponents they must invoke the aid of those who are properly 
qualified to advise them and controlled against advising and 
acting improperly. 

The Council in discharging the duty referred to scrutinise 
every Bill, whether public or private, which is introduced 
into either House of Parliament. In the present session 
there was introduced a clause in a private Bill which sought 
to empower certain conservators, or any of their officers, to 
institute or defend on their behalf proceedings before any 
court of summary jurisdiction, and notwithstanding anything 
contained in the Solicitors Act, 1932, to conduct any such 
proceedings although not certificated solicitors. 

The Council intimated to the promoters of the Bill that 
they objected to the clause and that they had instructed 
Parliamentary Agents to petition against it. The promoters 
in reply stated that they were prepared to meet The Law 
Society’s objection and would (and in fact they did) withdraw 
the clause objected to. 

SOLICITORS’ REMUNERATION. 
Same Solicitor acting for Vendor and Purchaser. 

A special committee of the Council have been considering 
the opinion which has appeared in ‘‘ Law, Practice and Usage ”’ 
to the effect that it is not unreasonable for a solicitor who 
acts for both vendor and purchaser to charge the deducing 
scale fee to the vendor and one-half the investigating scale 
fee to the purchaser. The committee have issued a report 
in which they recommend (and their recommendation has 
been adopted by the Council) that the opinion referred to 
should be superseded, and that in place of it there should be 
printed in the new edition of the Digest incorporating ‘* Law, 
Practice and Usage’’ the opinion that a solicitor acting for 
both vendor and purchaser of real estate is entitled (on the 
assumption that he has done substantially all the work which 
is contemplated by the Solicitors’ Remuneration Orders) to 
charge the full deducing scale prescribed by the Orders to 
the vendor and the full investigating scale to the purchaser. 

SoxiiciTtors’ PRAcTICE RULES, 1936. 
Touting and Undercutting: Profit Costs Sharing: 
Legal Aid Societies. 

In last year’s annual report it was stated that the Council 
had prepared and discussed with the Provincial Law Societies 
and solicitors to some of the building societies draft rules under 
s. | of the Solicitors Act, 1933, to discourage (a) touting and 
undercutting, (6) the sharing of costs with unqualified persons, 
and (c) the association of solicitors with so-called legal aid 
societies. 

The preparation of the rules (designated the Solicitors’ 
Practice Rules, 1936) was completed in July, 1936, and they 
were submitted to and approved and signed by the Master 
of the Rolls in that month. They have been in operation 
as from the Ist October, 1936. 

UNDERTAKINGS BY 

The Council have recently had to consider to what extent 
a solicitor incurs personal liability when giving an undertaking 
on behalf of a client. 

The Council are of opinion, and indeed it is obviously 
desirable, that it should be made clear in the undertaking 
itself whether or not the solicitor is intending to accept 
personal liability. 

It is common knowledge that in order to facilitate completion 
of a sale or purchase a solicitor will give an undertaking, which 
nearly always the solicitor on the other side knowing nothing 
of the client would not accept, unless he thought he was 
getting an undertaking from the solicitor himself. In such 
cases the Council are of opinion that the use of words such as 
‘ on behalf of my client ’’ or ‘‘ on behalf of the vendor ”’ does 
not make the intention sufficiently clear, and they consider 
that further or different words are necessary if the solicitor 
does not intend to accept personal liability. 

Accordingly, where, on the completion of a sale or purchase 
of property, a solicitor gives an undertaking *‘ on behalf of ”’ 
his client without any further qualification, then, in the 
Council’s view, the solicitor should himself implement it, and 
if he fails to do so the Council will bring pressure to bear 
upon him to compel him to give effect to the undertaking as 
a matter of professional etiquette. 
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MORTGAGES. 
Claims for payment of money secured. 
New Supreme Court Rules. 

In October last certain rules came into operation which 
provide that every action in which there is a claim for principal 
money or interest secured by any mortgage or for possession 
of any mortgaged property shall be assigned to the Chancery 
Division. The object of the rules is that one and the same 
division shall have cognisance of everything to do wtih 
mortgages. 

After the rules had come into operation the Council received 
a complaint that though the rules might protect a few 
mortgagors they would injure far more mortgagees. There 
were complaints also as to the alleged necessity for supplying 
copy mortgages for the use of the court, and that plaintiffs 
could not be allowed costs when judgment for possession 
was obtained in default of appearance nor could they obtain 
judgment for possession on originating summons. 

The Council came to the conclusion that these complaints 
raised the whole question of policy, namely, whether the 
courts should have continued to run the risk of making 
orders which entailed hardship and even sometimes oppression, 
rather than curtail the ease and speed with which a litigant 
can enforce his remedies. They were informed there must 
have been many cases in which the old default procedure had 
a in plaintiffs obtaining wholly wrong and unjust 
orders. 
mortgages the Council ascertained that this was a mistake, 
as the original deed could be produced without a copy. As 
to costs of actions for possession it had been the practice in 
the King’s Bench Division to allow no costs where there 
had been default in appearance, and in this matter the 
Chancery Division was following that practice. As to the 
statement that judgment for possession could not be obtained 
on an originating summons, it was true that there were 
decisions to that effect based upon r. 5A of Ord. 55, before it 
had been amended, but the Chancery judges had considered 


the position in the light of the amended rule, and were of 


opinion that the decisions referred to no longer applied. The 
rule, however, was subsequently amended so as to make it 
clear that judgment for possession can be obtained on 
originating summons whether before or after foreclosure. 


TITHE REDEMPTION. 
Collectors of Redemption Annuities. 

The Council were referred to a statement made by the 
Secretary of the Tithe Redemption Commission that the 
present collectors of tithe rent-charge should be appointed 
to collect the annuities and were told that a considerable 
measure of concentration had been inevitable, and that the 
Commission had come to the conclusion that the only practical 
way of dealing with the problem had been to concentrate 
the collection amongst those collectors whose collection had 
already been substantial, and stating that in effecting this 
concentration the Commission had honoured to the full the 
pledges given by the Ministers, and there had been no 
discrimination between solicitors and members of other 
professions who were engaged in tithe collection. 

The ‘matter is still under consideration. 

NEw EDITION OF THE SOCIETY’s DIGESTs. 

A new edition of the ‘ Solicitors’ Remuneration Digest ’’ 
(the Yellow Book) and the ‘‘ Law, Practice and Usage in the 
Solicitor’s Profession ’’ (the Red Book), which has been in 
preparation during the past year, will, it is hoped, be issued 
free of charge to members before the Long Vacation begins. 

The last editions of the Yellow Book and the Red Book 
were issued respectively in 1923. The new edition, which 
will be comprised in one volume, contains Decisions and 
Opinions down to the end of Easter Sittings, 1937. 


EstaTtE Duty OFFICE. 
Secret Trusts. 

A member objected to comply with a demand by the 
Estate Duty Office authorities for information as to the 
provisions of a memorandum declared by a testator to be 
not part of his will. The member asked the Council for their 
opinion as to whether his non-compliance was justifiable. 
The Council replied that there is no need to comply with 
such a demand. 

CORONERS. 
Departmental Committee Report. 

The report of this Departmental Committee, which was 
presided over by Lord Wright, and of which Mr. W. Rutley 
Mowll, of Dover, a member of the Council of The Law Society, 
was a member, was considered by the Council and it was 
decided that any final opinion upon the recommendations 
should be deferred until a Bill dealing with them was available. 
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PooR PERSONS PROCEDURE. 

The annual report of the work done by The Law Society 
and Provincial Law Societies during the period between 
Ist January and 3lst December, 1936, is included in the 
appendix to the report, and indicates that in London and 
throughout the provinces the committees have been able to 
deal with all applications submitted to them promptly and 
effectively and that solicitors in adequate numbers were 
available to conduct the cases as and when certificates were 
issued. In London 122 additional solicitors allowed their 
names to be placed on the rota, the effect being to avoid the 
delay in the allocation of London cases which had appeared 
possible. A meeting of delegates from all the committees 
was held in London in April, 1936, at which sixty committees 
were represented and various practical questions were 
discussed. 

Reference is made in the Report to the Marriage Bill now 
before Parliament, and the comment is made that if the 
proposal in the Bill that it is to be an additional reason for 
divorce that either spouse has deserted the petitioner is 
enacted, the number of applications for certificates must 
increase. Attention is directed particularly in connection 
with the possible passage of the Marriage Bill to the desirability 
of granting to District Registries jurisdiction to deal with 
paid divorce cases as they deal now with poor persons cases, 
so that those with incomes above the poor persons limit 
may be able to afford to institute suits for themselves and thus 
find it unnecessary to make applications to the committees. 

The work on the whole has remained as regards magnitude 
more or less stationary in the Provinces, but in London there 
is still a tendency for it to increase. 

The attention of the Lord Chancellor has been 
to the possible effect of the Marriage Bill. 

PROCEEDINGS UNDER THE SOLICITORS Acts, 1932 TO 1936. 

The forty-eighth annual report of the Disciplinary Com- 
mittee constituted under the Solicitors Act, 1932, shows 
that, on the application of the Society, the names of eight 
solicitors, who had previously been convicted on indictment 
and sentenced to terms of imprisonment, were struck off the 
Roll by order of the committee; that on the application 
of private individuals and of the Society the names of five 
solicitors were struck off the Roll and six other solicitors were 
suspended from practising and ordered to pay costs; that 
in two cases the committee found that the conduct of the 
solicitor was deserving of censure and ordered him to pay 
the costs ; and that in one case the committee dismissed the 
application and ordered the complainant to pay the solicitor’s 
costs. 

BUSINESS OF THE PROFESSIONAL PURPOSES COMMITTEE. 

Solicitors’ Accounts Rules, 1935. 


Since the Rules came into force the Council have inspected 
the accounts of solicitors under the procedure provided by 
r. 6in thirty-one cases. In eight cases disciplinary proceedings 
have already been heard and in each of such eight cases 
the Disciplinary Committee have found the solicitor concerned 
guilty of professional misconduct and have imposed various 
penalties. In one case the solicitor failed to keep the appoint- 
ments and produce his books for inspection, and on that 
charge alone he was suspended from practising for a period 
of one year and ordered to pay the costs. In another case 
the solicitor was found guilty of having paid moneys into and 
drawn moneys out of the client account otherwise than in 
accordance with rr. 3 and 4, and he was fined a sum of £50 
and ordered to pay the costs of the enquiry. 

In the majority of cases the result of inspecting accounts 
has been to disclose specific cases of misappropriation in 
addition to offences under the Rules and specific charges of 
misappropriation have been included. 

In two or three cases the inspection has disclosed the fact 
that a solicitor’s accounts have been in so confused a state 
as not to enable him readily to ascertain the total moneys he 
held on behalf of clients, although no actual case of misappro- 
priation was disclosed, and in these cases the solicitors have 
been given a specified time within which to produce properly 
audited accounts. 

Solicitors’ 1936. 

These Rules came into operation on the Ist October, 1936. 
The Council have received upwards of six hundred enquiries 
from members dealing with a much larger number of points 
and referred these to the Professional Purposes Committee 
in order to settle the principles upon which the replies 
should be based. 

The Professional Purposes Committee have found that the 
great majority of questions raised was as to the application 
of the Rules to particular cases and no great difficulty was 
experienced in this connection. 


directed 
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In addition to questions, the Council have received many 
applications for waivers under r. 5 in respect of such matters 
as bonus schemes for clerks and special arrangements for 
debt collecting with trade protection and similar societies. 

The Council are also in the process of compiling a list 
of the minimum scales of charges prevailing in various areas 
throughout the country and have been in correspondence 
with the Provincial Law Societies in this connection. 

Proceedings against Uncertificated Solicitors and Unqualified 
Persons. 

During the year under review proceedings under s. 46 
of the Solicitors Act, 1932, for wilfully pretending to be 
qualified to act as a solicitor, having been taken against 
two uncertificated solicitors, both of whom were convicted 
and fined. 

Proceedings were also taken against two unqualified persons, 
both of whom were convicted. In one other case the summons 
was withdrawn upon an undertaking by the defendant not to 
repeat the offence and on payment of costs. Two unqualified 
persons and one uncertificated solicitor were fined and ordered 
to pay costs in respect of the preparation of legal instruments 
contrary to the provisions of s. 47. Proceedings were also 
taken against one unqualified person for an offence under 
s. 48, i.e., undertaking land registry business, and he was 
convicted and fined. 

Miscellaneous. 

Fifteen applications under s. 52 of the Solicitors Act, 1932 
(for leave to employ solicitors struck off the Roll or suspended 
from practice), were considered by the Council, who refused 
three and granted permission in twelve cases for periods 
of six or twelve months. 


The Committee considered forty-eight applications by 
articled clerks under s. 21 of the Solicitors Act, 1932, for 
permission to hold office during articles. 

The Committee considered 105 applications for the issue 


of a practising certificate under s. 38 of the Solicitors Act, 
1932, and refused five. Two applicants appealed from their 
decision and the Master of the Rolls made orders for the issue 
of certificates subject to conditions. 

The Committee referred to the Lord Chancellor’s Depart- 
ment for suitable action seven cases which they regarded as 
infringements of s. 176 of the County Courts Act, 1934 (debt 
collecting forms which have the appearance of having been 
issued by the county court). 

As indicating the magnitude of the work undertaken by 
the Professional Purposes Committee, it is convenient to 
mention here that that committee dealt during the period 
under review with 1,500 applications affecting the practice 
and etiquette of the profession, in addition to over 600 letters 
under the Solicitors’ Practice Rules, 1936, 








Societies. 
The Hardwicke Society. 


A meeting of the Society was held on Friday, |1th June, 
at 8.15 p.m. in the Middle Temple Common Room, the 
President, Mr. J. A. Petrie, in the chair. Prince Leonid 
Lieven moved: ‘‘ That this House approves of the hereditary 
principle.’ Mr. Colin Pearson opposed. There also spoke 
Mr. Lewis F. Sturge (Hon. Sec.), Mr. Cochrane, Mr. Ankorion, 
Mr. McCready, Mr. S. Nissim, Mr. A. A. Baden Fuller, Mr. A. C. 
Douglas, Mr. J. A. Petrie (Pres.), Mr. Buller, Mr. C. O. 
Cummins, Mr. South, Miss Hynes and Mr. Travers. The 
Hon. Mover having replied, the House divided, and the motion 
was carried by three votes. 


The West Wales Law Society. 

The annual meeting of the West Wales Law Society was 
held at The Royal Gate House Hotel, Tenby, on Tuesday, 
15th June, when important matters affecting the profession 
were discussed and dealt with. 

After the annual meeting a luncheon was held at The Royal 
Gate House Hotel, where there was a large and representative 
gathering. 

The Hon. Mr. Justice Greaves-Lord was the chief guest. 

The following guests were also present, namely, The Hon. 
Mr. Justice Harries, of Allahabad, Col. Harold Allen, Mayor 
of Tenby, T. B. Stephens, Esq., High Sheriff of Carmarthen- 
shire, Daniel Johns, Esq., Clerk to Carmarthenshire County 
Council, Verley Price, Esq., and Rowe Harding, Esq., 
Barristers-at-law, and C. J.C. Wilson, Esq., President, Swansea 
and Neath Law Society. 
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After the loyal toast the toast ‘‘ The Bench and Bar ’”’ was 
proposed by Mr. F. E. Greathead, and The Hon. Mr. Justice 
Greaves-Lord responded on behalf of the Bench and Mr. Rowe 
Harding responded on behalf of the Bar. 

‘ The West Wales Law Society ’’ was proposed by The Hon. 
Mr. Justice Trevor Harries and responded to by the retiring 
President, Mr. Martin R. Richards. 

‘ The Visitors ’’ was proposed by Mr. David Jennings and 
responded to by Mr. Daniel Johns and Col. Harold Allen. 

The function was a great success and all the guests and 
members of the Society enjoyed themselves thoroughly. 
Fifty-two members of the Society from Cardiganshire, 
Carmarthenshire and Pembrokeshire were present. 





Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve a recommendation 
of the Home Secretary that Mr. HowARD ARCHIBALD TUCKER 
be appointed Recorder of Worcester, to succeed Mr. F. M. 
Russell Davies, K.C., who has resigned. Mr. Tucker was 
called to the Bar by the Middle Temple in 1922. 

Mr. D. MuRRAY JOHN, Assistant Solicitor, Sunderland, has 
been appointed Deputy Town Clerk of Swindon. Mr. John 
was admitted a solicitor in 1932. 


Notes. 


The Freedom of Leeds has been conferred on the Town Clerk, 
Mr. Thomas Thornton. He was admitted a solicitor in 1897 
and has been with the Corporation for forty-five years. 


Barnet magistrates have decided that a motor 
specially designed for the carriage of plant for use in the 
telegraphic transmission of press photographs is a goods 
vehicle subject to a 30-mile-an-hour speed limit in de-restricted 
areas and requiring a carrier’s licence. 

At Thames Police-court, on Tuesday, the 
Mr. John Harris, held that rummy is a game of chance, 
unlawful. 
acase. Evidence had been given by an authority that rammy 
was a game in which skill predominated. 

The text of the Northern Ireland Solicitors Bill has been 
issued. The purpose of the Bill is to 
powers upon the Incorporated Law Society of Northern 
[reland with respect to the education, examination, and 
apprenticeship of persons bound or seeking to be bound 
as apprentices to solicitors, and with respect to the professional 
practice, conduct and discipline of solicitors; to amend 
the law relating to solicitors in Northern Ireland. 
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Count Seuss 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 

Grovcr II. 
Justice Mr. Justice 
LuxMoorE. 
Non- Witness 


Apprat Court Mr. 
No. 1. CLAUSON. 
Witness 
Part I. 
Mr. Mr. Mr. Mr. 
June 28 Jones More *Andrews Ritchie 
~ = Ritchie Hicks Beach *Jones Blaker 
~ a Blaker Andrews *Ritchie More 
July 1 More Jones Blaker Hicks Beach 
* 2 Hicks Beach Ritchie More Andrews 
3 Andrews Blaker Hicks Beach Jones 


Grover II. Grovr I. 

Mr. Justice Mr. Justice Mr. Justioz 
FARWELL. CROSSMAN. Smmonps. 
Witness Witness Witness 

Part II. Part I. Part IT. 

Mr. Mr. Mr. Mr. 

June 28 *Jones Hicks Beach *Blaker More 
» 29 *Ritchie Andrews *More Hicks Beach 
» 30 *Blaker Jones *Hicks Beach Andrews 

July 1 *More Ritchie *Andrews Jones 
- 2 *Hicks Beach Blaker * Jones Ritchie 
- 3 Andrews More Ritchie Blaker 


*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 


EMERGENCY 
Rota. 


DaTE. 


Mr. Justice 
BENNETT. 

Non- Witness. 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 8th July, 1937. 
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Victory 4% Loan Av. life 22 years .. 
Conversion 5% Loan 1944-64 
Conversion 44% Loan 1940-44 , 
Conversion 34% Loan 1961 or after 
Conversion 3% Loan 1948-53 
Conversion 24% Loan 1944-49 
Local Loans 3% Stock 1912 or after 
Bank Stock . 
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Sudan 4% 1974 Red. in part after 1950 MN) 
Tanganyika 4% Guaranteed 1951-71 FA| 
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Nigeria 4% 1963 oe 
*Queensland 34% 1950-70 
South Africa 34% 1953-73 
*Victoria 34% 1929-49 
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Birmingham 3% 1947 or after 
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Essex County 34% 1952-72 .. 
Leeds 3% 1927 or after 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase . . 
London County 24% Consolidated 
Stock after 1920 at “option of Corp. MJSD| 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD| 
Manchester 3% 1941 or after a 7° 
Metropolitan Consd. 2$% 1920-49 . . MJSD 
Metropolitan Water Board 3% “A” | 
1963-2003 .. . Aol 
Do. do. 3% “B” 1934-2003 .. MS 
Do. do. 3% “E” 1953-73 , JJ, 934 | 
*Middlesex County Council 4% 1952-72 MN} 108 
* Do. do. 44% 1950-70... MN) 113 | 
Nottingham 3% Irredeemable ; MN 85} 
Sheffield Corp. 34% 1968 .. ei JJ} 102 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture JJ|1064xd| 
Gt. Western Rly. 44% Debenture .. JJ L7}xdl 
Gt. Western Rly. 5% Debenture JJ/1284xd) 
Gt. Western Rly. 5% Rent Charge .. FA at | 
Gt. Western Rly. 5% Cons. Guaranteed MA) 127 
Gt. Western Rly. 5% Preference MA 118} | 
Southern Rly. 4% Debenture JJ| 105 
Southern Rly. 4% Red. Deb. 1962-67 JJ 108} | 
Southern Rly. 5% Guaranteed -- MA) 127 | 
Southern Rly. 5% Preference .._ MA| 116} } 
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*Not available to Trustees 0 ver par. 
tIn the case of Stocks at a premium, the yield with redemption 
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